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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 97
[Doc. No. ST-05-02]
RIN 0581-AC42

Plant Variety Protection Office, Fee
Increase

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is increasing Plant
Variety Protection (PVP) Office
application, search, and certificate
issuance fees by 20 percent. The last
general fee increase in February 2003 is
no longer adequate to cover current
program obligations for administrative
and information technology needs. The
PVP Act of 1970 requires that
reasonable fees be collected from
applicants seeking certificates of
protection in order to maintain the
program. Also, a technical amendment
will allow applicants to send voucher
seed samples directly to the public
repository.

EFFECTIVE DATE: October 17, 2005.

FOR FURTHER INFORMATION CONTACT:
Janice M. Strachan, USDA, AMS,
Science and Technology (S&T), PVP
Office, NAL Building, Room 401, 10301
Baltimore Avenue, Beltsville, MD
20705-2351, telephone 301-504-5518,
fax 301-504-5291, and e-mail
Janice.Strachan@usda.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Order 12866

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866, and therefore,
was not reviewed by the Office of
Management and Budget (OMB).

II. Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small business entities. There
are more than 800 users of the plant
variety protection service, of whom
about 100 may file applications in a
given year. Some of these users are
small business entities under the criteria
established by the Small Business
Administration (13 CFR 121.201). AMS
has determined that this action would
not have a significant economic impact
on a substantial number of these small
business entities.

The PVP Office administers the PVP
Act of 1970, as amended (7 U.S.C. 2321
et seq.), and issues Certificates of
Protection that provide intellectual
property rights to developers of new
varieties of plants. A Certificate of
Protection is awarded to an owner of a
variety after examination indicates that
it is new, distinct from other varieties,
genetically uniform, and stable through
successive generations. This action
raises the fees charged to users of plant
variety protection. AMS estimates that
the rule will yield an additional
$277,200 during fiscal year (FY) 2006.
The cost to private and public business
entities will be proportional to their use
of the service, and shared equitably. The
cost to individual users will increase by
$816 per PVP Certificate issued or by 20
percent per application. PVP is a
voluntary service.

AMS regularly reviews its user fee
financed programs to determine if fees
are adequate. The most recent review
determined that the existing fee
schedule will not generate sufficient
revenue to cover the program’s
operating costs, depleting the trust fund
reserve balance. From 1995 through
2005, federal salaries have increased 43
percent and inflation has increased the
cost of supplies and services by 25
percent. The net effect on the PVP
Office is an increase in overall expenses
of 41 percent since 1995, offset by fee
increases of 10 percent in September
2000 and 35 percent in February 2003.
The income of the PVP Office is
dependent mainly on the number of
new applications filed, which fluctuated
between 277 and 354 applications since
FY 2000, while typical operating
expenses remain fixed. During this

period, additional funding was needed
for continued technological
improvements and office relocation. In
FY 2001 through FY 2004, expenses
have exceeded income each year,
despite earlier fee increases. Program
operations were maintained by using
the trust fund reserves, thus reducing
those reserves. The PVP Office needs to
adjust fees to provide adequate revenue
for current program operations and to
rebuild an adequate trust fund reserve.
Without a fee increase, FY 2006
revenues are projected at $1,496,000;
costs are projected at $1,614,720 for a
loss of $118,720. The trust fund reserve
would be inadequate to satisfy Agency
policy and prudent financial
management by the end of fiscal year
2007.

AMS calculated the new fee schedule
by projecting FY 2007 revenues of
$1,496,000 and program obligations of
$1,705,662. This indicates a projected
loss to the program of $209,662 for FY
2007. Without a fee increase, the reserve
balance at the end of FY 2007 is
projected to drop to $756,796, which
corresponds to 5 months of operating
funds in the reserve balance. With a fee
increase of 20 percent, FY 2007
revenues are projected to be $1,773,200
and the trust fund reserve balance is
expected to be $1,867,018, which
corresponds to 13 months of operating
funds in the reserve balance. This level
of trust fund maintenance satisfies
Agency requirements.

The final action also amends
regulations related to the voucher seed
sample. The voucher seed sample is a
supplement to the Exhibit C description
of the variety and is kept for the life of
the certificate. Currently, seed samples
are submitted to the PVP Office, which
then ships the seed samples to the
public repository at USDA’s
Agricultural Research Service (ARS)
facility in Ft. Collins, CO. The
amendment permits voucher seed
samples to be submitted directly to the
public repository. A small seed sample
(15—25 seeds), which may be needed for
the examination of crops which have
distinctive seed characteristics, may be
required for some crops at the discretion
of the examiner. Periodically, the
germination rate of the voucher seed
sample is tested to verify that it remains
a viable sample for long-term storage.
These tests use up the stored seed
sample. A larger initial seed sample is
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needed to ensure that germination
testing does not deplete the stored
sample.

A new section is added to give
stakeholders guidance in how, when,
and where to make the seed deposit.
Because the PVP Office was handling
the seed deposit, these regulations were
deemed unnecessary in the past. Now
that applicants will be depositing seeds
themselves, they need additional
guidance in how to package the seeds,
where to send them, and when to
deposit them in relation to the filing of
a PVP applicant. This new section is
based on similar regulatory language
present in the U.S. Patent and
Trademark Regulations (54 FR 34880,
August 22, 1989, effective January 1,
1990). The patent-related text has been
adapted to fit the specific circumstances
of the PVP Office.

III. Civil Justice Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect, nor will it
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the proposed rule. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of the rule.

IV. Paperwork Reduction Act

This rule does not contain any
information collection or record keeping
requirements that are subject to the
Office of Management and Budget
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

Background Information

The PVP Program is a voluntary, user
fee-funded service, conducted under the
Authority of the Plant Variety Protection
Act (7 U.S.C. 2321 et seq.). The Act
authorizes the Secretary of Agriculture
to provide intellectual property rights
that facilitate marketing of new varieties
of seed-propagated crops and tubers.
The Act also requires that reasonable
fees be collected from the users of the
services to cover the costs of
maintaining the program.

In January 2003, AMS published a
rule in the Federal Register (60 FR
17188) that increased Plant Variety
Protection Office fees and that became
effective February 2003.

In February 2004, the AMS Budget
Office performed a fee analysis that
indicated the need to increase the
program fee schedule in order to recover
the administrative and information
technology costs and maintain an

adequate program reserve balance. For
FY 2006, user fee revenues and program
obligations are projected to be
$1,496,000 and $1,614,720, respectively,
resulting in an estimated $118,720
program deficit. AMS estimates that this
final rule will yield an additional
$227,100 during FY 2006 that will offset
increased program operating costs. With
a fee increase, FY 2007 revenues and
expenditures are projected to be
$1,773,200 and $1,705,662, respectively.

AMS used the fees currently charged
as a base for calculating the new fee
schedule for FY 2006. The fees set forth
in Sec. 97.175 as of February 2003 are
increased. The supplemental fees that
were established in May 2005 will not
be increased, including the $250.00
portion of the allowance and issuance
fee that was implemented to recover the
costs of improving the PVP program’s
electronic archiving capabilities. The
application fee is increased from $432 to
$518, the search fee from $3,220 to
$3,864, and the original issuance fee
from $432 to $518. The fees for reviving
an abandoned application, correcting or
re-issuance of a certificate are increased
from $432 to $518. The charge for
granting an extension for responding to
a request is increased from $74 to $89.
The hourly charge for any other service
not specified is increased from $89 to
$107. The fee for appeal to the Secretary
(refundable if appeal overturns the
Commissioner’s decision) is increased
from $4,118 to $4,942. Reproduction of
records, drawings, certificates, exhibits
or printed materials, late payment, and
late replenishment of seeds is increased
by 20 percent. These fee increases are
necessary to recover the costs of this fee-
funded program.

At the March 2003 annual meeting,
the Plant Variety Protection Advisory
Board was informed of the anticipated
FY 2005 cost increases for maintaining
program operations and administration.
We also consulted with the Board
regarding potential increases to the
basic fee schedule for FY 2006. They
recommended that fees be increased.
This rule makes the minimum changes
in the regulations to implement the
recommended increased fees to
maintain the program as a fee-funded
program.

The Plant Variety Protection Board
recommended that internal processes
related to the handling of seed samples
be streamlined. Section 97.6(d) was
recently amended to provide that cell
cultures for tuber-reproduced varieties
need not be deposited until after the
examination has been completed, rather
than at the time the application is filed.
A similar change was made for the
establishment of plots of vegetative

material for self-incompatible parents of
hybrids. The requirement that 2,500
seeds of the basic variety must be
submitted will the application was
modified to allow waivers of this
requirement. This final rule will further
simplify this process by applying the
same requirements to seeds and
allowing the applicant to submit a
declaration that the seed sample will be
deposited, rather than requiring that the
sample be submitted with the
application. This will increase
efficiencies in the PVP Office by
removing the necessity for the Office to
routinely handle the samples and
forward them to the ARS National
Center for Genetic Resources
Preservation (NCGRP) facility in Ft.
Collins, Colorado. The NCGRP is the
only public depository approved by the
Commissioner at the present time.

We also require that a larger initial
seed sample be deposited to ensure that
germination testing does not deplete the
stored sample. We have added of
Section 97.7, which provides guidance
to applicants in how, when, and where
to deposit their voucher seed samples.

Summary of Public Comment

A notice of the proposed rule was
published in the Federal Register (70
FR 40921) on July 15, 2005. A 30-day
comment period was provided to allow
interested persons the opportunity to
respond to the proposal, including any
regulatory and informational impact of
this action on organizations considered
to be small businesses. The comment
period expired on August 15, 2005, and
two comments were received on the
proposed rule.

One comment stated that a fee
increase would be accepted if
stakeholders could feel that the PVP
Office conducts its business in a prompt
and orderly fashion. Another comment
indicated that the fee increase was
insufficient to cover the full costs
relating to what the commenter believed
was a negative impact on the United
States with regard to plants and seeds
that are introduced into this country. As
previously stated, the PVP Act of 1970
requires that reasonable fees be
collected from applicants seeking
certificates of protection in order to
maintain the program. This fee increase
will adjust fees to provide adequate
revenue for current program operations
and to rebuild an adequate trust fund
reserve. With regard to the PVP Office
conducting its business in a prompt and
orderly fashion, the Office continues to
improve the quality of its services.
Accordingly, no change to the rule will
be made as a result of the comments.
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List of Subjects in 7 CFR Part 97
Plants, seeds.

m For reasons set forth in the preamble,
7 CFR part 97 is amended as follows.

PART 97—PLANT VARIETY AND
PROTECTION

m 1. The authority citation for part 97
continues to read as follows:

Authority: Plant Variety Protection Act, as
amended, 7 U.S.C. 2321 et seq.

m 2. Section 97.6(d)(1) is revised to read
as follows:

§97.6 Application for certificate.
* * * * *

(d) I

(1) A declaration that at least 3,000
seeds of the viable basic seed required
to reproduce the variety will be
deposited in a public depository
approved by the Commissioner and will
be maintained for the duration of the
certificate; or
* * * * *

m 3. Section 97.7 is added to read as
follows:

§97.7 Deposit of Voucher Specimen.

(a) Voucher specimen types. As
regards the deposit of voucher specimen
material for purposes of plant variety
protection applications under 7 U.S.C.
2321 et seq., the term voucher specimen
shall include material that is capable of
self-replication either directly or
indirectly. Representative examples
include seeds, plant tissue cells, cell
lines, and plots of vegetative material of
self-incompatible parental lines of
hybrids. Seed samples should not be
treated with chemicals or coatings.

(b) Need to make a deposit.
Applications for plant variety protection
require deposit of a voucher specimen
of the variety. The deposit shall be
acceptable if made in accordance with
these regulations. Sample packages shall
meet the packaging and deposit
requirements of the depository. Samples
and correspondence about samples shall
be identified, minimally, by:

(1) The application number assigned
by the Office;

(2) The crop kind, genus and species,
and variety denomination; and

(3) The name and address of the
depositor.

(c) Acceptable depository. A deposit
shall be recognized for the purposes of
these regulations if made in:

(1) The National Center for Genetic
Resources Preservation, ARS, USDA,
1111 South Mason Street, Fort Collins,
CO 80521—-4500, or

(2) Any other depository recognized
to be suitable by the Office. Suitability

will be determined by the
Commissioner on the basis of the
administrative and technical
competence, and agreement of the
depository to comply with the terms
and conditions applicable to deposits
for plant variety protection purposes.
The Commissioner may seek the advice
of impartial consultants on the
suitability of a depository. The
depository must:

(i) Have a continuous existence;

(ii) Exist independent of the control of
the depositor;

(iii) Possess the staff and facilities
sufficient to examine the viability and
quantity of a deposit, and store the
deposit in a manner which ensures that
it is kept viable and uncontaminated;

(iv) Provide for sufficient safety
measures to minimize the risk of losing
biological material deposited with it;

(v) Be impartial and objective;

(vi) Refrain from distributing samples
while the application is being examined
and during the term of protection but,
after control of the sample is transferred
by the Office to the depository, furnish
samples of the deposited material in an
expeditious and proper manner;

(vii) Have the capability to destroy
samples or return samples to the Office
when requested by the Office; and

(viii) Promptly notify the Office of
low viability or low quantity of the
sample.

(3) A depository seeking status under
paragraph (c)(2) of this section must
direct a communication to the
Commissioner which shall:

(i) Indicate the name and address of
the depository to which the
communication relates;

(ii) Contain detailed information as to
the capacity of the depository to comply
with the requirements of paragraph
(c)(2) of this section, including
information on its legal status, scientific
standing, staff, and facilities;

(iii) Indicate that the depository
intends to be available, for the purposes
of deposit, to any depositor under these
same conditions;

(iv) Where the depository intends to
accept for deposit only certain kinds of
biological material, specify such kinds;
and

(v) Indicate the amount of any fees
that the depository will, upon acquiring
the status of suitable depository under
paragraph (c)(2) of this section, charge
for storage, viability statements and
furnishings of samples of the deposit.

(4) A depository having status under
paragraph (c)(2) of this section limited
to certain kinds of biological material
may extend such status to additional
kinds of biological material by directing
a communication to the Commissioner

in accordance with paragraph (c)(3) of
this section. If a previous
communication under paragraph (c)(3)
of this section is of record, items in
common with the previous
communication may be incorporated by
reference.

(5) Once a depository is recognized to
be suitable by the Commissioner or has
defaulted or discontinued its
performance under this section, notice
thereof will be published in the Official
Journal of the Plant Variety Protection
Office or by other methods typically
used for dissemination of information
related to the procedures of the Office.

(d) Time of making an original
deposit. An original deposit of materials
for seed-reproduced plants shall be
made within three months of the filing
date of the application or prior to
issuance of the certificate, whichever
occurs first. A waiver may be granted for
good cause, such as delays in obtaining
a phytosanitary certificate for the
importation of voucher sample
materials. When the original deposit is
made, the applicant must promptly
submit a statement from a person in a
position to corroborate the fact, stating
that the voucher specimen material
which is deposited is the variety
specifically identified in the application
as filed. Such statement must be filed in
the application and must contain the
identifying information listed in
paragraph (b) of this section and:

(1) The name and address of the
depository;

(2) The date of deposit;

(3) The accession number given by the
depository; and

(4) A statement that the deposit is
capable of reproduction.

(e) Replacement or supplement of
deposit. If the depository possessing a
deposit determines either that the
sample viability is low or that the
sample quantity is low, and if this
finding is made during the pendency of
an application or during the term of
protection of the certificate, the Office
shall notify the depositor of the need for
making a replacement or supplemental
deposit. Such deposits will be governed
by the same considerations governing
the need for making an original deposit
under the provisions set forth in
§97.7(d). Notification to the Office
concerning deposit of the replacement
or supplemental sample shall contain a
statement from a person in a position to
corroborate the fact, stating that the
replacement or supplemental deposit is
of a biological material which is
identical to that originally deposited.

(f) Term of deposit. A voucher
specimen deposit made in support of an
application for plant variety protection
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shall be made for a term of at least
twenty (20) years. In any case, samples
must be stored under agreements that
would make them available to the Office
during the enforceable life of the
certificate for which the deposit was
made.

(g) Viability of deposit. A deposit of
biological material that is capable of
self-replication either directly or
indirectly must be viable at the time of
deposit and during the term of deposit.
Viability may be tested by the
depository periodically. The test must
conclude only that the deposited
material is capable of reproduction. No
evidence necessarily is required
regarding the ability of the deposited
material to perform any function
described in the application. If a
viability test indicates that the deposit
is not viable upon receipt or that the
quantity of material is insufficient, the
examiner shall proceed as if no deposit
was made. The examiner will accept the
conclusion set forth in a viability
statement issued by a depository
recognized under paragraph 97.7(c).

(h) Furnishing of samples. A deposit
must be made under conditions that
assure that:

(1) Public access to the deposit will
not be available during pendency of the
application or during the term of
protection, and

(2) All restrictions on the availability
to the public of the deposited material
will be irrevocably removed upon the
abandonment, cancellation, expiration,
or withdrawal of the certificate.

(i) Examination procedures. The
examiner shall determine, prior to
issuance of the certificate, in each
application if a voucher sample deposit
actually made is acceptable for plant
variety protection purposes.

m 4. Section 97.175 is revised to read as
follows:

§97.175 Fees and charges.

The following fees and charges apply
to the services and actions specified
below:

(a) Filing the application and
notifying the public of filing—$518.00.

(b) Search or examination—$3,864.00.

(c) Submission of new application
data, after notice of allowance, prior to
issuance of certificate—$432.00.

(d) Allowance and issuance of
certificate and notifying public of
issuance—$768.00.

(e) Revive an abandoned
application—$518.00.

(f) Reproduction of records, drawings,
certificates, exhibits, or printed material
(cost per page of material)—$1.80.

(g) Authentication (each page)—$1.80.

(h) Correcting or re-issuance of a
certificate—$518.00.

(i) Recording an assignment, any
revision of an assignment, or
withdrawal or revocation of an
assignment (per certificate or
application)—$41.00.

(j) Copies of 8 x 10 photographs in
color—$41.00.

(k) Additional fee for
reconsideration—$518.00.

(1) Additional fee for late payment—
$41.00.

(m) Fee for handling replenishment
seed sample (applicable only for
certificates issued after June 20, 2005)—
$38.00.

(n) Additional fee for late
replenishment of seed—$41.00.

(o) Filing a petition for protest
proceeding—$4,118.00.

(p) Appeal to Secretary (refundable if
appeal overturns the Commissioner’s
decision)—$4,942.00.

(q) Granting of extensions for
responding to a request—$89.00.

(r) Field inspections by a
representative of the Plant Variety
Protection Office, made at the request of
the applicant, shall be reimbursable in
full (including travel, per diem or
subsistence, and salary) in accordance
with Standardized Government Travel
Regulation.

(s) Any other service not covered
above will be charged for at rates
prescribed by the Commissioner, but in
no event shall they exceed $107.00 per
employee-hour. Charges also will be
made for materials, space, and
administrative costs.

Dated: September 13, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-18511 Filed 9-15-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20364; Directorate
Identifier 2004—NM-186—-AD; Amendment
39-14274; AD 2005-19-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain

Boeing Model 747 airplanes. This AD
requires repetitive inspections of the
dual side braces (DSBs), underwing
midspar fittings, and associated parts;
other specified actions; and corrective
actions if necessary. This AD also
provides an optional terminating action
for the inspections and other specified
actions. This AD is prompted by reports
of corroded, migrated, and rotated
bearings for the DSBs in the inboard and
outboard struts, a report of a fractured
retainer for the eccentric bushing for
one of the side links of a DSB, and
reports of wear and damage to the
underwing midspar fitting on the
outboard strut. We are issuing this AD
to prevent the loss of a DSB or
underwing midspar fitting load path,
which could result in the transfer of
loads and motion to other areas of a
strut, and possible separation of a strut
and engine from the airplane during
flight.

DATES: This AD becomes effective
October 21, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of October 21, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL-401,
Washington, DC. This docket number is
FAA-2005-20364; the directorate
identifier for this docket is 2004—NM—
186—AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Boeing Model 747
airplanes. That action, published in the
Federal Register on February 14, 2005
(70 FR 7446), proposed to require
repetitive inspections of the dual side
braces (DSBs), underwing midspar
fittings, and associated parts; other
specified actions; and corrective actions
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if necessary. That action also provides
an optional terminating action for the
inspections and other specified actions.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Support for the Proposed AD

One commenter concurs with the
content of the proposed AD.

Requests to Refer to Revised Service
Bulletin and Give Credit for Prior Issue

One commenter asks that the
proposed AD reference Boeing Service
Bulletin 747-54A2218, Revision 1,
dated February 24, 2005. Boeing Alert
Service Bulletin 747-54A2218, dated
June 17, 2004, was referenced in the
proposed AD as the appropriate source
of service information for accomplishing
the specified actions. The commenter
states that Revision 1 specifies that no
more work is necessary on airplanes
changed per the original issue of the
service bulletin. The commenter also
asks that we give credit for actions done
in accordance with the original issue of
the service bulletin. The commenter
notes that this will prevent additional
work for the Civil Aviation Authorities
that would necessitate approving
Revision 1 as an alternative method of
compliance. The commenter adds that
the revised information specified in
Revision 1 may be helpful for operators
in accomplishing the actions required
by the proposed AD. A second
commenter asks that credit be given for
the initial inspection done in
accordance with the original issue of the
service bulletin.

We agree with the commenters. We
have reviewed Boeing Service Bulletin
747-54A2218, Revision 1, dated
February 24, 2005. The instructions in
Revision 1 are essentially the same as
those in the original issue of the service
bulletin. Accordingly, we have revised
this AD to refer to Revision 1 of the
service bulletin in the applicability
section and as the applicable source of
service information for accomplishing
the actions required by this AD. We
have also added a new paragraph (i)
(and re-identified subsequent
paragraphs accordingly) to give credit
for actions accomplished before the
effective date of this AD in accordance
with the original issue of the service
bulletin.

Requests to Remove/Delay Check for an
Insufficient Gap/Delay Corrective
Actions

One commenter questions why the
check for an insufficient gap between
the underwing midspar fitting and the
strut midspar fitting is necessary if no
discrepancies are found during the
proposed inspections of the dual side
brace (DSB) bearings. The commenter
states that it was both surprising and
disappointing to learn of reported
interference between the underwing
midspar fitting and the adjacent strut
midspar fitting. The commenter states
that, while recognizing that corrective
actions should be accomplished only if
conditions warrant such actions, any
future adopted rule should consider the
inclusion of options that will enable
corrective actions to occur during
planned D-check visits to minimize
unplanned out-of-service situations. The
commenter notes that the proposed AD
includes a check for an insufficient gap
between those fittings within 24
months. The commenter concludes that
the check for an insufficient gap
between those fittings should only be
required if discrepancies are found
during the inspection of the DSB
bearings per Parts 1 and 2 of the
referenced service bulletin.

A second commenter asks that
paragraph (f) of the proposed AD be
changed to postpone the requirement for
accomplishing the corrective actions per
Parts 3, 5, and 6 of the referenced
service bulletin, if an insufficient gap is
found per Part 4. The commenter states
that those actions can be performed at
its first FD-check, and until the actions
are performed, the spring beam/wing
fitting joint and DSB fitting can be
inspected per the baseline inspection
task specified in Boeing Service Bulletin
747-54A2182, Revision 1, dated January
8, 2004, but at a 3A interval. That
service bulletin describes procedures for
certain baseline inspections of the strut-
to-wing attachment structure. The
commenter adds that it has performed
wing pylon modifications on more than
50 airplanes per Boeing Alert Service
Bulletins 747-54A2156 (referenced in
AD 95-13-06, amendment 39-9286, as
the appropriate source of service
information for modification of the
nacelle strut and wing) and 747-
54A2158 (referenced in AD 95-13-07,
amendment 39-9287, as the appropriate
source of service information for
modification of the nacelle strut and
wing), concurrently with Boeing Service
Bulletin 747-57-2246, Revision 5, dated
July 17, 1997. Boeing Service Bulletin
747-57—2246 describes procedures for
modification of the nacelle strut

attachment fittings. The commenter
notes that Service Bulletin 747-57-2246
also describes procedures for checking
the surface wear on the underwing
fittings of the outboard pylon midspar
that were caused by interference with
the spring beam flanged bushings, and
removal of any damage by spotfacing.
The commenter states that only four of
its airplanes required the spotfaces to be
larger than what was allowed in the
service bulletin, and the larger spotfaces
were approved by the FAA. The
commenter adds that cracks were never
found in the wear/spotface area;
however, several of the 50 airplanes
must have had the insufficient gap
condition for many years. The
commenter concludes that if additional
surface damage occurs on the
underwing midspar fittings, it would be
detected in a timely manner when
performing the proposed inspections.

A third commenter, the airplane
manufacturer, states that it is concerned
with the comments regarding a no-gap
condition that may exist during
inspection, and the actions specified in
paragraph (f) of the proposed AD per
Parts 4, 5, and 6 of the referenced
service bulletin. The commenter adds
that a deferral for these actions may be
justified for a no-gap condition,
provided that no damage is found
during the Part 4 inspection. The
commenter’s position is based on fleet
history data with similar conditions, as
provided by other commenters. The
commenter may consider a change to
the referenced service bulletin upon a
recommended course of action, and will
advise us accordingly. The commenter
adds that we may choose to approve an
alternative method of compliance
(AMOC) on a case-by-case basis, at our
discretion.

We acknowledge the new information
provided by the commenters. The
airplane manufacturer has informed us
that it is planning to revise the service
bulletin to reflect this new information
by the end of 2005. Delaying this action
until after the release and approval of
the manufacturer’s planned service
bulletin is not warranted. We have
determined that the inspections must be
conducted to ensure continued
operational safety. When a new revision
of the service bulletin has been
developed, we will review that revision
and consider approving it as an
alternative method of compliance with
the requirements of this AD. In light of
this, we have determined that all the
actions required by this AD are
appropriate and warranted. No change
is made to the AD in this regard.

Additionally, insufficient technical
justification was provided by the
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commenters to justify delaying issuance
of the AD; however, if sufficient
technical justification is provided, we
may approve an AMOC, in accordance
with paragraph (j)(1) of the AD.

Requests to Change Costs of
Compliance Section/Extend Compliance
Time

One commenter states that we should
revise the Costs of Compliance section
that is specified in the preamble of the
proposed AD. The language in that
section states, “The following table
provides the estimated costs for U.S.
operators to comply with this proposed
AD.” The commenter notes that the
table provides the cost impact of the
required inspections, but offers no
estimate of the cost impact should an
inspection detect the specific
discrepancy that is the basis for the
proposal. The commenter states that it
is well aware that the FAA’s policy for
estimating the impact of proposed ADs
does not include publishing the impact
of aircraft re-routing, preparation,
access, correction of discrepancies
found, aircraft close-up, or return-to-
flight tests and procedures, often
categorizing them as “incidental”
impacts. The commenter does not
support that policy. The commenter
states that, in this particular proposal,
the impact of the man hours necessary
for accomplishing the corrective action
alone can be an order-of-magnitude
greater than the per airplane cost
published for comment. The commenter
asks us to consider adopting a policy for
proposed ADs that consistently states
the per airplane impact of the
prescribed corrective action in cases
where that action is found necessary.

A second commenter states that it will
be subjected to a huge economic impact
when accomplishing the actions
specified in the proposed AD, per the
referenced service bulletin, due to the
mandatory status of the follow-up
inspections and modification after an
insufficient gap is found. The
commenter adds that the follow-up
inspections require engine and pylon
removal. The commenter lists, and we
respond to, the following factors that
will make the economic impact of the

1. Experience with the modification
specified in Part 3 of the referenced
service bulletin shows that one of the
DSB underwing fitting bolts may
interfere with the modification tool. If a
bolt interferes, it will have to be
removed. Removal of a bolt requires
removal of the WS 1140 rib to gain
access to the DSB underwing fitting bolt
for modification, which is a very time-
consuming job.

Since we issued the proposed AD,
this condition has not been reported by
any other operators. In addition,
accomplishing the modification is only
necessary if damage or cracking is
found, thus making it an on-condition
action and not part of the inspections
required by the AD.

2. The tooling kit specified in the
referenced service bulletin limits the
operator to modifying only one fitting
on one pylon at a time, and not two or
more pylons simultaneously. This
results in additional downtime when
more than one pylon must be modified.

As we stated previously,
accomplishing the modification is an
on-condition action. Obtaining the
tooling kits necessary for accomplishing
the modification should be addressed by
operators on a case-by-case basis.

3. The airplane manufacturer does not
seem ready to support so many
modifications with tooling and material
kits. Currently, the airplane
manufacturer does not have enough
tooling and material kits available to
support all operators in the 24-month
timeframe allowed for the modification.

We have no way of estimating how
many operators will be accomplishing
the on-condition modifications. The
airplane manufacturer has confirmed
that it will have the necessary tooling
and material kits available to complete
the on-condition actions required by the
AD.

A third commenter states that the
maintenance and economic impact of
the proposed AD could be significantly
greater than that specified in the “Costs
of Compliance” section. The commenter
notes that a review of labor estimates in
the referenced service bulletin revealed
that over 500 labor hours per airplane
may be required to perform the
necessary corrective actions if problems

attachment locations. The commenter
adds that this would raise the labor cost
for compliance to over $30K per
airplane; additionally, material costs
total over $21K per airplane, plus
tooling rental charges in excess of $1K
per day are expected.

We do not agree with the commenters
that request changing the work hours in
this AD, because the AD reflects only
the direct costs of the specific required
actions based on the best data available
from the manufacturer. We recognize
that operators may incur incidental
costs (such as the time for planning and
associated administrative actions) in
addition to the direct costs. The cost
analysis in ADs, however, typically does
not include incidental costs.

The 24-month compliance time for
the initial inspection required by this
AD should allow ample time for the
majority of affected operators to do the
required actions at the same time as
scheduled major airplane inspection
and maintenance activities, which
would reduce the additional time and
costs associated with special
scheduling. We note that the 24-month
compliance time is consistent with the
compliance time specified in the
referenced service bulletin. However,
operators may submit a request for
approval of an AMOG, as specified in
paragraph (j)(1) of this AD. The request
must include data substantiating that an
acceptable level of safety would be
maintained by extending the
compliance time. No change is made to
the AD in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
These changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 1,091 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to

proposed AD even greater: exist at all four engine strut to wing comply with this AD.
ESTIMATED COSTS
Number
Average
: Work Cost per of U.S.-
Action hours Iag?%{i}? Parts airplane registered Fleet cost
p airplanes
Part 1 Inspections, per inspection 8 $65 | None ................. $520 229 | $119,080, per inspection
cycle. cycle.
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ESTIMATED COsTS—Continued
Number
Average
: Work Cost per of U.S.-
Action hours Iaté(r)rhgajs Parts airplane registered Fleet cost
P airplanes
Part 2 Inspections, per inspection 48 65 | None .....ccccueeee 3,120 229 | 714,480, per inspection
cycle. cycle.
Part 4 Inspections, per inspection 4 65 | None ......ccceeuee 260 229 | 59,540, per inspection
cycle. cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-19-09 Boeing: Amendment 39-14274.
Docket No. FAA-2005-20364;
Directorate Identifier 2004—-NM-186—AD.

Effective Date

(a) This AD becomes effective October 21,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747-400,
747-400D, 747—-400F, 747SR, and 747SP
series airplanes; certificated in any category;
as identified in Boeing Service Bulletin 747—
54A2218, Revision 1, dated February 24,
2005.

Unsafe Condition

(d) This AD was prompted by reports of
corroded, migrated, and rotated bearings for
the dual side braces (DSB) in the inboard and
outboard struts, a report of a fractured
retainer for the eccentric bushing for one of
the side links of a DSB, and reports of wear
and damage to the underwing midspar fitting
on the outboard strut. We are issuing this AD
to prevent the loss of a DSB or underwing
midspar fitting load path, which could result
in the transfer of loads and motion to other
areas of a strut, and possible separation of a
strut and engine from the airplane during
flight.

Compliance

(e) You are responsible for having the

actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Inspections and Other Specified Actions

(f) At the times specified in Figure 1 of
Boeing Service Bulletin 747-54A2218,
Revision 1, dated February 24, 2005, except
as provided by paragraph (g) of this AD: Do
the various inspections and other specified
actions in the figure to detect discrepancies
of the DSBs, underwing midspar fittings, and
associated parts, by doing all of the actions
specified in Parts 1, 2, and 4; and the
applicable corrective actions specified in
Parts 3, 5, 6, and 7; of the Accomplishment
Instructions of the service bulletin, except as
provided by paragraph (h) of this AD. Repeat
the inspections and other specified actions
thereafter at the intervals specified in Figure
1 of the service bulletin. Accomplishment of
any terminating action specified in Figure 1
of the service bulletin terminates the
inspections and other specified actions for
the affected strut.

(g) Where Boeing Service Bulletin 747—
54A2218, Revision 1, dated February 24,
2005, recommends an initial compliance
threshold of ““within 24 months after the
original issue date on this service bulletin”
for Parts 1 and 4 of the service bulletin, and
of “within 72 months after the original issue
date on this service bulletin” for Part 2 of the
service bulletin, this AD requires an initial
compliance threshold of “within 24 months
after the effective date of this AD” for Parts
1 and 4 of the service bulletin and of “within
72 months after the effective date of this AD”
for Part 2 of the service bulletin.

Corrective Actions

(h) If any damage or crack is found during
any inspection or corrective action required
by this AD, before further flight, repair in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
54A2218, Revision 1, dated February 24,
2005; except, where the service bulletin
specifies to contact Boeing, before further
flight, repair according to a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA; or according to data
meeting the certification basis of the airplane
approved by an Authorized Representative
for the Boeing Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Actions Accomplished According to
Previous Issue of Service Bulletin
(i) Inspections and other specified and

corrective actions accomplished before the
effective date of this AD in accordance with
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Boeing Alert Service Bulletin 747-54A2218,
dated June 17, 2004, are considered
acceptable for compliance with the
corresponding actions specified in paragraph
(f) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle ACO, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the repair must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

Material Incorporated by Reference

(k) You must use Boeing Service Bulletin
747-54A2218, Revision 1, dated February 24,
2005, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. To
get copies of the service information, contact
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207. To
view the AD docket, go to the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street SW.,
room PL—401, Nassif Building, Washington,
DC. To review copies of the service
information, go to the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 8, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-18313 Filed 9-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21140; Directorate
Identifier 2004—NM-274-AD; Amendment
39-14273; AD 2005-19-08]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-14, DC-9-15,
and DC-9-15F Airplanes; and
McDonnell Douglas Model DC-9-20,
DC-9-30, DC-9-40, and DC-9-50
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
transport category airplanes listed
above. This AD requires repetitive
inspections for cracks of the main
landing gear (MLG) shock strut cylinder,
and related investigative and corrective
actions if necessary. This AD results
from two reports of a collapsed MLG
and a report of cracks in two MLG
cylinders. We are issuing this AD to
detect and correct fatigue cracks in the
shock strut cylinder of the MLG, which
could result in a collapsed MLG during
takeoff or landing, and possible reduced
structural integrity of the airplane.

DATES: This AD becomes effective
October 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of October 21, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM—120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5324; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all McDonnell Douglas Model
DC-9-14, DC-9-15, and DC-9-15F
airplanes; Model DC-9-21 airplanes;
Model DC-9-31, DC-9-32, DC-9-32
(VC-9C), DC-9-32F, DC-9-33F, DC-9-
34, DC-9-34F, and DC-9-32F (C-9A,
C-9B) airplanes; Model DC-9-41
airplanes; and Model DC-9-51
airplanes. That NPRM was published in
the Federal Register on May 9, 2005 (70
FR 24338). That NPRM proposed to
require repetitive inspections for cracks
of the main landing gear (MLG) shock
strut cylinder, and related investigative
and corrective actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request to Refer to Latest Service
Bulletin Revision

The commenter, an airplane operator,
states that the manufacturer is planning
to revise Boeing Alert Service Bulletin
DC9-32A350, dated December 3, 2004,
which was cited as the appropriate
source of service information for the
action in the NPRM. The commenter
asks that we revise paragraph (f) to refer
to the new revision of the service
bulletin, and that we also give credit for
the actions done in accordance with the
original issue of the service bulletin. In
addition, the commenter requests that
we address certain references in the
service bulletin that are incorrect.

We agree with the commenter. We
have revised paragraph (f) of the final
rule to refer to Boeing Alert Service
Bulletin DC9-32A350, Revision 1, dated
August 3, 2005, as the appropriate
source of service information. We have
also added a new paragraph (1) to give
credit for the actions done in
accordance with the original issue of the
service bulletin, and re-identified the
subsequent paragraph accordingly.
Revision 1 of the service bulletin does
not increase the scope of the AD;
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however it corrects certain references,
including incorrect references to certain
procedures for paint removal from the
inspection area.

Request to Add Optional Terminating
Action

The same commenter states that the
manufacturer has designed a new-
material shock strut cylinder that is not
air-melted. The commenter states that
installing this new part should be
considered as an optional terminating
action for the inspections in the NPRM.
The commenter points out that
cylinders that are not air-melted are not

subject to the unsafe condition
addressed in the NPRM.

We disagree with the commenter. The
manufacturer has advised us it has
designed a new-material shock strut
cylinder that is not air-melted, although
this part is not yet available. However,
operators may request alternative
methods of compliance with the
requirements of this rule; paragraph (n)
of the final rule includes a provision for
the approval of such methods. We have
not changed the final rule in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments

ESTIMATED COSTS

received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 644 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Average Number of
Action r\{\(l)grrlé labor rate Parts gﬁs}a%%r U.S.-registered Fleet cost
per hour P airplanes
Inspection, per inspection 4106 ........... $65 | None ................. $260 to $390 426 | $110,760 to $166,140, per in-
cycle. spection cycle.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-19-08 McDonnell Douglas:
Amendment 39-14273. Docket No.
FAA-2005-21140; Directorate Identifier
2004-NM-274—-AD.

Effective Date

(a) This AD becomes effective October 21,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model DC-9-14, DC-9-15, and DC-
9-15F airplanes; Model DC-9-21 airplanes;
Model DC-9-31, DC-9-32, DC-9-32 (VC-
9C), DC-9-32F, DC-9-33F, DC-9-34, DC-9—
34F, and DC-9-32F (C-9A, C-9B) airplanes;
Model DC-9-41 airplanes; and Model DC-9—
51 airplanes; certificated in any category.

Unsafe Condition

(d) This AD results from two reports of a
collapsed main landing gear (MLG) and a
report of cracks in two MLG cylinders. We
are issuing this AD to detect and correct
fatigue cracks in the shock strut cylinder of
the MLG, which could result in a collapsed
MLG during takeoff or landing, and possible
reduced structural integrity of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference Paragraph

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Alert Service Bulletin
DC9-32A350, Revision 1, dated August 3,
2005.

Records Review

(g) Before the applicable compliance time
specified in paragraph (h) or Table 1 of this
AD, as applicable, do the applicable actions
in paragraphs (g)(1) and (g)(2) of this AD.

(1) For all airplane groups: Review the
airplane maintenance records of the MLG to
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determine its service history and the number
of landings on the MLG shock strut cylinder.

(2) For Group 3 airplanes identified in the
service bulletin: Review the maintenance
records to determine if the MLG cylinder on
each Group 3 airplane has always been on a
Group 3 airplane, and do the actions in
paragraph (k) of this AD.

Inspection

(h) Inspect the MLG shock strut cylinders
for cracks using the Option 1 or Option 2
non-destructive testing inspection described
in the service bulletin. Inspect in accordance
with the Accomplishment Instructions of the
service bulletin. Do the detailed inspection
before the accumulation of 60,000 total
landings on the MLG, or at the applicable

grace period specified in Table 1 of this AD,
whichever occurs later, except as provided
by paragraph (k) of this AD. If the review of
maintenance records is not sufficient to
conclusively determine the service history
and number of landings on the MLG shock
strut cylinder, perform the initial inspection
at the applicable grace period specified in
Table 1 of this AD.

TABLE 1.—GRACE PERIOD AND REPETITIVE INTERVAL

Airplanes identified in the service bulletin as
group

Grace period

Repetitive interval

Within 18 months or 650 landings after the ef-
fective date of this AD, whichever occurs
first.

Within 18 months or 500 landings after the ef-
fective date of this AD, whichever occurs
first.

Within 18 months or 2,500 landings after the
effective date of this AD, whichever occurs
first.

Within 18 months or 2,100 landings after the
effective date of this AD, whichever occurs
first.

Intervals not to exceed 650 landings.

Intervals not to exceed 500 landings.

Intervals not to exceed 2,500 landings.

Intervals not exceed 2,100 landings.

No Crack Indication Found

(i) If no crack indication is found during
the inspection required by paragraph (h) of
this AD, repeat the inspection at the
applicable interval specified in Table 1 of
this AD.

Related Investigative and Corrective Actions

(j) If any crack indication is found during
any inspection required by paragraph (h) or
(i) of this AD, before further flight: Confirm
the crack indication by doing all applicable
related investigative actions and doing the
applicable corrective actions in accordance
with the service bulletin. Repeat the
inspection at the applicable threshold and
interval specified in paragraph (h) of this AD.

MLG Cylinder Previously Installed on Group
4 Airplanes

(k) For MLG cylinders on Group 3
airplanes as identified in the service bulletin:
If the MLG cylinder was previously installed
on a Group 4 airplane, as identified in the
service bulletin, or if the service history and
number of landings cannot be determined,
the MLG cylinder must be inspected at the
grace period and repetitive interval that
applies to Group 4 airplanes, as specified in
Table 1 of this AD.

Actions Accomplished in Accordance With
Original Issue of Service Bulletin

(1) Actions done before the effective date of
this AD in accordance with Boeing Alert
Service Bulletin DC9-32A350, dated
December 3, 2004, are acceptable for
compliance with the corresponding actions
required by this AD.

Alternative Methods of Compliance
(AMOCs)

(m) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(n) You must use Boeing Alert Service
Bulletin DC9-32A350, Revision 1, dated
August 3, 2005, to perform the actions that
are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approved the incorporation
by reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept. C1-L5A
(D800-0024), for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

Issued in Renton, Washington, on
September 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-18314 Filed 9—-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21864; Directorate
Identifier 2005-NE-29-AD; Amendment 39—
14276; AD 2005-19-11]

RIN 2120-AA64

Airworthiness Directives; Lycoming
Engines (Formerly Textron Lycoming)
AEIO-360, 10-360, 0-360, LIO-360,
LO-360, AEIO-540, 10-540, O-540, and
TIO-540 Series Reciprocating Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Lycoming Engines (formerly Textron
Lycoming) AEIO-360, I0-360, O-360,
LIO-360, LO-360, AEIO-540, I0-540,
0-540, and TIO-540 series
reciprocating engines rated at 300
horsepower (HP) or lower. This AD
requires replacing certain crankshafts.
This AD results from reports of 12
crankshaft failures in Lycoming 360 and
540 series engines rated at 300 HP or
lower. We are issuing this AD to prevent
failure of the crankshaft, which could
result in total engine power loss, in-
flight engine failure, and possible loss of
the aircraft.

DATES: This AD becomes effective
October 21, 2005. The Director of the
Federal Register approved the
incorporation by reference of certain
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publications listed in the regulations as
of October 21, 2005.

ADDRESSES: You can get the service
information identified in this AD from
Lycoming, 652 Oliver Street,
Williamsport, PA 17701; telephone
(570) 323-6181; fax (570) 327-7101, or
on the Internet at http://
www.Lycoming.Textron.com.

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
Room PL—401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norm Perenson, Aerospace Engineer,
New York Aircraft Certification Office,
FAA, Engine & Propeller Directorate,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone (516)
228-7337; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed airworthiness directive (AD).
The proposed AD applies to Lycoming
Engines (formerly Textron Lycoming)
AEIO-360, 10-360, O-360, LIO-360,
LO-360, AEIO-540, I0-540, O-540, and
TIO-540 series reciprocating engines
rated at 300 horsepower (HP) or lower.
We published the proposed AD in the
Federal Register on July 22, 2005 (70 FR
42282). That action proposed to require
replacing certain crankshafts within 50
hours time-in-service or 6 months after
the effective date of the proposed AD,
whichever is earlier.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility Docket Offices between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Will Additional Engines and
Crankshafts Be Affected in the Future

One commenter asks if additional
serial numbered engines and
crankshafts will be affected in the
future.

At this time we do not anticipate that
the affected population will increase,

but Lycoming and the FAA are
monitoring crankshaft performance.

Affected Engines and Crankshafts

The same commenter asks why these
engines and crankshafts are the only
ones affected by the SB and AD.

Both the previous AD (2002-19-03)
and this AD advise that the affected
population of engines and crankshafts
were manufactured in a specific time
period. We are addressing that time
period.

Suspect Crankshafts Should Be Either
Tested or Replaced

One commenter states that suspect
crankshafts should be either tested or
replaced before further flight, because
the problem with these crankshafts is
similar to the problem that caused the
crankshaft failures on the 540 engines.

We disagree. The compliance interval
in this AD is based on an assessment of
operating stresses, service experience,
and duty cycle of the affected engine
population. The compliance interval
differs from that imposed in AD 2002—
19-03 due to differences in these
parameters.

Request To Include Lycoming TIO-540-
AE2A and Other Unspecified Engine
Models

One commenter requests that we
include the Lycoming TIO-540-AE2A
and other unspecified engine models in
this AD. The commenter states that
many of the TIO-540—-AE2A engines
have never been recalled or replaced yet
should be, because recent litigation has
shown that Lycoming’s crankshaft end
core sample test is insufficient.

We disagree. We have seen no
evidence that refutes the validity of the
test. Further, AD 2002—-19-03 (the
previous AD) effective on September 20,
2002, described two groups of
crankshafts. We required one crankshaft
group to be removed before further
flight, and we required the other
crankshaft group to have a sample of the
crankshaft material tested. The
crankshafts in each group were selected
based on our evaluation of the risk both
groups presented. Crankshafts from
either group may be installed in the
TIO-540-AE2A engine model. No
failures of crankshafts listed in either
group have occurred since.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD as proposed.

Costs of Compliance

We estimate that this AD will affect
1,128 engines installed on aircraft of
U.S. registry. We estimate that it will
take the following work hours to
perform the inspection:

Type of Work-hours Ng;n?r?és()f
application per engine affgcted
Helicopter ........ 12 200

Constant-

Speed Pro-

peller ........... 3 557
Fixed-Pitch

Propeller ...... 1.5 371

We also estimate that it will take
about 33 work hours to replace the
crankshaft. We estimate the average
labor rate is $65 per work hour and that
required parts for each engine will cost
about $16,218. Based on these figures,
we estimate the total cost of the AD to
U.S. operators to be $18,594,724.
Lycoming Engines informed us that they
intend to supply the new parts at no
charge, which may substantially reduce
the estimated cost of this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;
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(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive:

2005-19-11 Lycoming Engines:
Amendment 39-14276. Docket No.

FAA—-2005-21864; Directorate Identifier
2005-NE-29-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 21, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Lycoming Engines
(Formerly Textron Lycoming) AEIO-360, I0—
360, 0-360, LIO-360, LO-360, AEIO-540,
10-540, 0540, and TIO-540 series
reciprocating engines, rated at 300
horsepower (HP) or lower, manufactured
new, rebuilt, overhauled after March 1, 1999,
or that had a crankshaft installed after March
1, 1999. These engines are installed on, but
not limited to, the following aircraft:

Engine model

Manufacturer

Aircraft model

10-540-V4A5

I0-540-E1A5

I0-540-K1F5 ...cooiiiiiiiiice
0O-540-E4A5
10-540-C4B5 ...
LO-360-A1G6D

0-360-A1G6D

0-540-E4B5
0O-540-E4C5 ...
I0-540-K1B5 ...

0O-360-A1F6
0O-360-A1F6D ..
0-540-J3C5D

|0-540-AB1A5
0-360-F1A6
10-540-AC1A5

10-360-A1B6D
TIO-540-AK1A
0-540-L3C5D
AEIO-540-D4AS5 ...
10-540-T4B5D .
10-540-T4B5 ...
TIO-540-AG1A

10-540-K1J5D
0-540-B4B5

AEIO-540-L1B5

0O-540-A1A5
AEIO-360-A1E6
10-540-M1C5

0-540-J3A5

I0-540-W1A5

10-360-A3B6

AMEF e
Aero Commander ..
Aero Commander
AErofab ......ooeiiiiee s
Aeronautica .
Aerostar
Aircraft Manufacturing Factory
Aviamilano
Avions
Beech ...

Christen Pitts ..
Commander ....

Dornier ..
Embraer

Integrated Systems
King Engineering
Korean Air
LaKE .o
Maule.

Mod Works ..
Mooney

17-D Mushshak

500 B, S, U/Merlyn Products Conv.
500-E

LA 250 Renegade
Agricola Mexicana Quail
600

Mushshak

F-250 Flamingo

Pierre Robin HR—100/250
76 Duchess

76 Duchess

C-24R Sierra or 200 Sierra
Aircraft Aries T-250
BN-2 Islander

BN-2A & BN-2B Islander
BN—2A Islander

Eagle

177 Cardinal

177 Cardinal

182-RG Skylane

182-S

C-172RG Cutlass RG
C-206 Stationair

R-G Cardinal

R-G Cardinal

T182T Skylane

TR-182 Turbo Skylane
S-2S, S-2B

114

114B

114TC

DO-28

EMB-201 Ipanema
EMB-710 Corioca
EMB-720 Minuano
EMB-720 Minuano & EMB-721 Sertanejo
EMB-721 Sertanejo
Extra 300

FFA—2000 Eurotrainer
HPT-32

H-250

Omega

Angel

Chang Gong—-91
LA-4-200 Buccaneer

MT-7-260 & M-7-260
MX-7-235 Star Rocket
MX-7-235, MT-7-235 & M7-235
Trophy 212 Conversion

201

M-201
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Engine model

Manufacturer

Aircraft model

10-360-A1B6
10-360-A3B6D
TIO-540-AF1B

10-540-K1J5
I0-540-S1A5 ...
10-540-AA1A5
0-540-A1B5

I0-540-J4A5
10-540-C1B5
TIO-540-C1A

0-540-A1C5
0-540-A1D5
10-540-D4A5

0-540-B2C5
0-540-B2B5

10-360-C1C6
10-540-M1A5

10-540-K1G5
10-540-K1A5 ...
10-540-K1A5D .
I0-540-K1G5D ......ccooiviiiiiiiiicc e
10-360-C1E6
10-540-K1G5 ...
0O-360-A1H6

LO-360-A1H6
10-540-K1K5

0-540-F1B5

10-540-C4D5D

TIO-540-AB1AD
I0-540-AB1A5
10-540-K1H5
10-540-L1C5

AEIO-360-A1B6

Moravan

Partenavia
Piper

Robin ....
Robinson
Rockwell
Ruschmeyer
Saab
Scottish Avia
Siai Marchetti
Siai Marchetti ....
Siai Marchetti ....
Siai Marchetti
Slingsby
Socata

Stoddard Hamilton
Stoddard Hamilton
Swearingen Aircraft
Transava
Valmet
Wassmer

Yoeman

M-20-J

M20J-201

M20M TLS Bravo

Z143L Zlin

22421 Zlin

P-68 Series Observer

600—-A Aerostar

601-A, 601B & 601P Aerostar
602P Sequoia

PA-23-235 Aztec & PA—24-250 Comanche
PA-23-250 Aztec

PA-23-250 Aztec

PA-23-250 Aztec & PA—24—-250 Comanche
PA-23-250T Turbo Aztec
PA-24-150 Comanche
PA-24-250 Comanche
PA-24-250 Comanche
PA-24-260 Comanche
PA-24-260 Comanche
PA-25-235 Pawnee
PA-28-235 Cherokee
PA-28-235 Cherokee
PA—28R-201 Arrow
PA-31-300 Navajo
PA-32-260 Cherokee 6
PA-32-300 & PA-32-301 Saratoga
PA-32-300 Cherokee 6
PA-32-300 Cherokee 6
PA-32-300R Lance
PA-32-301R Saratoga
PA-34-200 Seneca |
PA-36-300 Brave
PA-44-180

PA-44-180 Seminole

T-35 Pillan

R-3000/235

R-44

114

MF-85

MFI-15 Safari or MFI-17 Supporter
Bulldog

S-205

S—208 & SF-260

SF-260

SF-260

Firefly T3A

R—235 Rallye Cuerrier

Rallye 235CA

TB—20 Trinidad

TB-200

TB-21 & TB-21-TC Trinidad TC
Glasair

Glasair lll

SX-300

T-300 Skyfarmer

L—70 Vinka

WA4-21

Aviation YA-1

Unsafe Condition

(d) This AD results from 12 crankshaft
failures in Lycoming model 360 and 540
series engines rated at 300 HP or lower. We
are issuing this AD to prevent failure of the
crankshaft, which could result in total engine
power loss, in-flight engine failure, and
possible loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
50 hours time-in-service or 6 months after the

effective date of this AD, whichever is earlier,
unless the actions have already been done.

Engines Manufactured Before March 1, 1999

(f) If Lycoming Engines manufactured new,
rebuilt, or overhauled your engine before
March 1, 1999, and you haven’t had the
crankshaft replaced, no further action is
required.

AEIO-540, 10-540, 0-540, and TIO-540
Series Engines Manufactured New or
Rebuilt, Overhauled, or That Had a
Crankshaft Installed After March 1, 1999

(g) For AEIO-540, I0-540, O-540, and
TIO-540 series engines manufactured new or
rebuilt, overhauled, or that had a crankshaft
installed after March 1, 1999, do the
following:

(1) If Table 1 or Table 2 of Lycoming
Mandatory Service Bulletin (MSB) No. 566,
dated July 11, 2005, lists your engine serial
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number (SN), use Table 4 to verify the
crankshaft SN.

(2) If Table 4 of Lycoming MSB No. 566,
dated July 11, 2005, lists your crankshaft SN,
replace the crankshaft with a crankshaft that
is not listed in Table 4 of Lycoming MSB No.
566, dated July 11, 2005.

AEIO-360, 10-360, 0-360, LIO-360, and
LO-360 Series Engines Manufactured New
or Rebuilt, Overhauled, or That Had a
Crankshaft Installed After March 1, 1999

(h) For AEIO-360, I0-360, O-360, LIO—
360, and LO-360 series engines
manufactured new or rebuilt, overhauled, or
that had a crankshaft installed after March 1,
1999, do the following:

(1) If Table 3 of Lycoming MSB No. 566,
dated July 11, 2005, lists your engine SN, use
Table 4 to verify the crankshaft SN.

(2) If Table 4 of Lycoming MSB No. 566,
dated July 11, 2005, lists your crankshaft SN,
replace the crankshaft with a crankshaft that
is not listed in Table 4 of Lycoming MSB No.
566, dated July 11, 2005.

Prohibition Against Installing Certain
Crankshafts

(i) After the effective date of this AD, do
not install any crankshaft that has a SN listed
in Table 4 of Lycoming MSB No. 566, dated
July 11, 2005, into any engine.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, New York Aircraft
Certification Office, has the authority to
approve AMOCGs for this AD if requested
using the procedures found in 14 CFR 39.19.

Related Information
(k) None.

Material Incorporated by Reference

(1) You must use Lycoming Mandatory
Service Bulletin No. 566, dated July 11, 2005,
to perform the actions required by this AD.
The Director of the Federal Register
approved the incorporation by reference of
this service bulletin in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Contact
Lycoming, 652 Oliver Street, Williamsport,
PA 17701; telephone (570) 323-6181; fax
(570) 327-7101, or on the Internet at http://
www.Lycoming. Textron.com for a copy of
this service information. You may review
copies at the Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building, Room
PL—-401, Washington, DC 20590-0001, on the
Internet at http://dms.dot.gov, or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
September 9, 2005.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 05-18323 Filed 9-15-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22430; Directorate
Identifier 2005—-NE-34-AD; Amendment 39—
14275; AD 2005-19-10]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
Arrius 2 F Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for
Turbomeca Arrius 2 F turboshaft
engines. This AD requires removing
from service certain serial number (SN)
fuel control units (FCUs) or replacing
the constant delta pressure diaphragm
in those FCUs. This AD results from a
report of an accident in July 2005
involving a Eurocopter EC120B
helicopter. We are issuing this AD to
prevent an uncommanded engine in-
flight shutdown on a single-engine
helicopter, resulting in a forced
autorotation landing or an accident.

DATES: Effective October 3, 2005. The
Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of October 3, 2005.

We must receive any comments on
this AD by November 15, 2005.

ADDRESSES: Use one of the following
addresses to comment on this AD:

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
0001.

o Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Turbomeca, 40220 Tarnos,
France; telephone +33 05 59 74 40 00,
fax +33 05 59 74 45 15, for the service
information identified in this AD.
FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace

Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7175; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: The
Direction Generale de L’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
Turbomeca Arrius 2 F turboshaft
engines. The DGAC advises that a
Eurocopter EC120B helicopter powered
by an Arrius 2 F turboshaft engine
experienced an uncommanded in-flight
engine shutdown. An increase in fuel
flow led to an increase in gas generator
and power turbine speeds. Turbine
blades separated from the disk due to
the overspeed. Turbomeca determined
that the fuel flow increase was caused
by an improperly assembled and
subsequent failure of the constant delta
pressure (delta P) diaphragm in the
FCU. Only certain types of constant
delta P diaphragms have been identified
as being capable of being improperly
assembled. Engine serial numbers that
may have this type of constant delta P
diaphragm are listed in Turbomeca
Alert Mandatory Service Bulletin (MSB)
No. A319 73 4825, dated August 3,
2005. The manufacturer is making spare
FCUs available as fast as possible and
has established a rotable pool of spares.
After we reviewed the Turbomeca SB,
we concluded that using the Turbomeca
rotable pool of spares as soon as
practicable effectively manages the risk
of another failure of the uninspected
engine population. To this end, we are
requiring that FCUs identified in the
Turbomeca SB be replaced as soon as
practicable but not to exceed February
28, 2006. Because the practicable
compliance time may be quite short for
some operators and the rotable pool
requires consistent participation, we are
issuing this AD as final rule; request for
comments.

Relevant Service Information

We have reviewed and approved the
technical contents of Turbomeca Alert
MSB No. A319 73 4825, dated August
3, 2005. That MSB lists the affected
FCUs by SN and describes procedures
for removing affected FCUs from service
or replacing constant delta P
diaphragms in those FCUs. The DGAC
classified this service bulletin as
mandatory and issued AD No. F-2005—
143, dated August 17, 2005, and AD No.
F-2005-143 R1, dated August 31, 2005,
in order to ensure the airworthiness of
these Arrius 2 F turboshaft engines in
France.



Federal Register/Vol. 70, No. 179/Friday, September 16, 2005/Rules and Regulations

54623

Bilateral Airworthiness Agreement

This engine model is manufactured in
France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Under this
bilateral airworthiness agreement, the
DGAC kept the FAA informed of the
situation described above. We have
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

FAA’s Determination and Requirements
of this AD

The unsafe condition described
previously is likely to exist or develop
on other Turbomeca Arrius 2 F
turboshaft engines of the same type
design. We are issuing this AD to
prevent an uncommanded engine in-
flight shutdown on a single-engine
helicopter, resulting in a forced
autorotation landing or an accident.
This AD requires removing from service
certain SN FCUs or replacing the
constant delta P diaphragm in those
FCUs. You must use the service
information described previously to
perform the actions required by this AD.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2005-22430; Directorate Identifier
2005-NE-34—-AD" in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each

substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the DMS Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility Docket Offices between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Under the authority delegated to me

by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]2. The FAA amends
§39.13 by adding the following new
airworthiness directive:

2005-19-10 Turbomeca: Amendment 39—
14275. Docket No. FAA—2005-22430;
Directorate Identifier 2005-NE-34—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 3, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Turbomeca Arrius
2 F turboshaft engines with the fuel control
units listed by serial number (SN) in
Turbomeca Alert Mandatory Service Bulletin
(MSB) No. A319 73 4825, dated August 3,
2005. These engines are installed on, but not
limited to, Eurocopter EC120B helicopters.

Unsafe Condition

(d) This AD results from a report of an
accident in July 2005 involving a Eurocopter
EC120B helicopter. We are issuing this AD to
prevent an uncommanded engine in-flight
shutdown on a single-engine helicopter,
resulting in a forced autorotation landing or
an accident.

Compliance

(e) You are responsible for having the
actions required by this AD performed as
soon as practicable after the effective date of
this AD but no later than February 28, 2006,
unless the actions have already been done.

(f) Remove FCUs listed by serial number
(SN) in Turbomeca Alert Mandatory Service
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Bulletin (MSB) No. A319 73 4825, dated
August 3, 2005.

(g) Install an FCU not listed in Turbomeca
Alert MSB No. A319 73 4825, dated August
3, 2005; or one with a new constant delta
pressure diaphragm installed using
paragraph 2.B. of Turbomeca Alert MSB No.
A319 73 4825, dated August 3, 2005.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(i) DGAC airworthiness directives No. F—
2005-143, dated August 17, 2005, and No. F—
2005—143 R1, dated August 31, 2005, also
address the subject of this AD.

Material Incorporated by Reference

(j) You must use Turbomeca Alert
Mandatory Service Bulletin (MSB) No. A319
73 4825, dated August 3, 2005, to perform the
actions required by this AD. The Director of
the Federal Register approved the
incorporation by reference of this service
bulletin in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Contact Turbomeca,
40220 Tarnos, France; telephone +33 05 59
74 40 00, fax +33 05 59 74 45 15, for a copy
of this service information. You may review
copies at the Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building, Room
PL—-401, Washington, DC 20590-0001, on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
September 9, 2005.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 05-18322 Filed 9-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30456 ; Amdt. No. 3133 ]

Standard Instrument Approach
Procedures, Weather Takeoff
Minimums; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures

(SIAPs) and/or Weather Takeoff
Minimums for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective September
16, 2005. The compliance date for each
SIAP and/or Weather Takeoff
Minimums is specified in the
amendatory provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
16, 2005.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP and
Weather Takeoff Minimums copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs
and Weather Takeoff Minimums mailed
once every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal

Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to Title 14 of the Code of
Federal Regulations, Part 97 (14 CFR
part 97), establishes, amends, suspends,
or revokes SIAPs and/or Weather
Takeoff Minimums. The complete
regulatory description of each SIAP
and/or Weather Takeoff Minimums is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are identified as FAA Forms
8260-3, 8260—4, 8260-5 and 8260—15A.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs and/or
Weather Takeoff Minimums, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs and/or Weather Takeoff
Minimums but refer to their depiction
on charts printed by publishers of
aeronautical materials. Thus, the
advantages of incorporation by reference
are realized and publication of the
complete description of each SIAP and/
or Weather Takeoff Minimums
contained in FAA form documents is
unnecessary. The provisions of this
amendment state the affected CFR
sections, with the types and effective
dates of the SIAPs and/or Weather
Takeoff Minimums. This amendment
also identifies the airport, its location,
the procedure identification and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and/or Weather Takeoff
Minimums as contained in the
transmittal. Some SIAP and/or Weather
Takeoff Minimums amendments may
have been previously issued by the FAA
in a Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP, and/or
Weather Takeoff Minimums
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and/or Weather
Takeoff Minimums, an effective date at
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least 30 days after publication is
provided.

Further, the SIAPs and/or Weather
Takeoff Minimums contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs
and/or Weather Takeoff Minimums, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and/or Weather Takeoff
Minimums and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs and/or
Weather Takeoff Minimums are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs and/or Weather Takeoff
Minimums effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97:

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on September 9,
2005.

James J. Ballough,
Director, Flight Standards Service.

Adoption of The Amendment

m Accordingly, pursuant to the authority
delegated to me, under Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and Weather Takeoff
Minimums effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 401086,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 27 October 2005

Cordova, AK, Merle K (Mudhole) Smith,
NDB/DME-A, Amdt 1

Kaltag, AK, Kaltag, RNAV (GPS) RWY 3, Orig

Koyuk, AK, Koyuk Alfred Adams, RNAV
(GPS) RWY 1, Orig

Koyuk, AK, Koyuk Alfred Adams, NDB RWY
1, Amdt 1

Koyuk, AK, Koyuk Alfred Adams, NDB/DME
RWY 1, Amdt 1

Heber Springs, AR, Heber Springs Muni,
RNAV (GPS) RWY 5, Orig

Heber Springs, AR, Heber Springs Muni,
RNAV (GPS) RWY 23, Orig

Heber Springs, AR, Heber Springs Muni,
NDB or GPS RWY 5, Orig, CANCELLED

San Francisco, CA, San Francisco
International, ILS OR LOC RWY 28R; ILS
RWY 28R (CAT II); ILS RWY 28R (CAT III),
Amdt 11

San Francisco, CA, San Francisco
International, RNAV (GPS) Z RWY 28R,
Amdt 2

Groton (New London), CT, Groton-New
London, VOR RWY 5, Amdt 8

Groton (New London), CT, Groton-New
London, VOR RWY 23, Amdt 10

Groton (New London), CT, Groton-New
London, ILS OR LOC RWY 5, Amdt 11

Groton (New London), CT, Groton-New
London, RNAV (GPS) RWY 5, Orig

Groton (New London), CT, Groton-New
London, RNAV (GPS) RWY 23, Orig

Groton (New London), CT, Groton-New
London, RNAV (GPS) RWY 33, Orig

Groton (New London), CT, Groton-New
London, GPS RWY 33, Amdt 1A,
CANCELLED

Groton (New London), CT, Groton-New
London, Takeoff Minimums and Textual
DP, Amdt 7

Kaunakakai, HI, Molokai, Takeoff Minimums
and Textual DP, Amdt 5

Hailey, ID, Friedman Memorial, RNAV (GPS)
W RWY 31, Amdt 1

Hailey, ID, Friedman Memorial, RNAV (RNP)
Y RWY 31, Orig

Cahokia, IL, St. Louis Downtown, RNAV
(GPS) RWY 12R, Orig

Chicago, IL, Chicago O’Hare Intl, ILS OR LOC
RWY 27R, Amdt 26, ILS RWY 27R (CAT
1I), ILS RWY 27R (CAT III)

Chicago, IL, Chicago O’Hare Intl, ILS OR LOC
RWY 27L, Amdt 13, ILS RWY 27L (CAT II),
ILS RWY 27L (CAT III)

Chicago, IL, Chicago O’Hare Intl, NDB RWY
27R, Amdt 23, CANCELLED

Peoria, IL, Greater Peoria Regional, RNAV
(GPS) RWY 4, Amdt 1

Peoria, IL, Greater Peoria Regional, RNAV
(GPS) RWY 13, Amdt 1

Peoria, IL, Greater Peoria Regional, RNAV
(GPS) RWY 22, Amdt 1

Peoria, IL, Greater Peoria Regional, RNAV
(GPS) RWY 31, Amdt 1

Peoria, IL, Greater Peoria Regional, ILS OR
LOC RWY 4, Amdt 1

Peoria, IL, Greater Peoria Regional, ILS OR
LOC RWY 31, Amdt 7

Peoria, IL, Greater Peoria Regional, VOR/
DME OR TACAN RWY 31, Amdt 9

Sparta, IL, Sparta Community-Hunter Field,
RNAV (GPS) RWY 36, Orig

Fort Leavenworth, KS, Sherman AAF,
Takeoff Minimums and Textual DP, Orig

Newton, KS, Newton-City-County, RNAV
(GPS) RWY 17, Orig

Newton, KS, Newton-City-County, RNAV
(GPS) RWY 35, Orig

Newton, KS, Newton-City-County, ILS OR
LOC RWY 17, Amdt 4

Newton, KS, Newton-City-County, GPS RWY
17, Orig, CANCELLED

Newton, KS, Newton-City-County, GPS RWY
35, Orig, CANCELLED

Newton, KS, Newton-City-County, VOR/DME
RNAV RWY 17, Amdt 2, CANCELLED

Newton, KS, Newton-City-County, VOR/DME
RNAV RWY 35, Amdt 2, CANCELLED

Newton, KS, Newton-City-County, VOR/
DME-A, Amdt 3

Olathe, KS, Johnson County Executive,
Takeoff Minimums and Textual DP, Orig

Olathe, KS, New Century Aircenter, Takeoff
Minimums and Textual DP, Orig

Tallulah, LA, Vicksburg Tallulah Rgnl, LOC
RWY 36, Amdt 2

Fort Meade (Odenton), MD, Tipton, VOR-A,
Amdt 1

Fort Meade (Odenton), MD, Tipton, NDB
RWY 10, Amdt 1

Fort Meade (Odenton), MD, Tipton, RNAV
(GPS) RWY 10, Amdt 1

Gaithersburg, MD, Montgomery County
Airpark, RNAV (GPS) RWY 14, Amdt 3

Hibbing, MN, Chisholm-Hibbing, ILS OR
LOC/DME RWY 13, Amdt 1

Hibbing, MN, Chisholm-Hibbing, ILS OR
LOC RWY 31, Amdt 13

Minneapolis, MN, Anoka County-Blaine Aprt
(Janes Field), Takeoff Minimums and
Textual DP, Amdt 3

Minneapolis, MN, Flying Cloud, Takeoff
Minimums and Textual DP, Amdt 3

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, RNAV (GPS) RWY 35,
Orig

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, ILS OR LOC RWY 35,
ILS RWY 35 (CAT II), ILS RWY 35 (CAT
I11), Orig

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, CONVERGING ILS
RWY 35, Orig

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, CONVERGING ILS
RWY 30L, Orig

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, CONVERGING ILS
RWY 30R, Orig

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, LOC RWY 17, Orig

Minneapolis, MN, Minneapolis-St. Paul Intl/
Wold-Chamberlain, Takeoff Minimums
and Textual DP, Amdt 10

St. Paul, MN, St. Paul Downtown Holman
Field, Takeoff Minimums and Textual DP,
Amdt 6
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Kansas City, MO, Charles B. Wheeler
Downtown, Takeoff Minimums and
Textual DP, Amdt 2

Kansas City, MO, Kansas City Intl, Takeoff
Minimums and Textual DP, Orig

St. Charles, MO, St. Charles County Smartt,
RNAV (GPS) RWY 18, Orig

St. Charles, MO, St. Charles County Smartt,
VOR RWY 18, Amdt 1

St. Charles, MO, St. Charles County Smartt,
GPS RWY 18, Orig, CANCELLED

St. Charles, MO, St. Charles County Smartt,
Takeoff Minimums and Textual DP, Amdt
2

St. Joseph, MO, Rosecrans Memorial, Takeoff
Minimums and Textual DP, Amdt 6

St. Louis, MO, Lambert-St. Louis Intl, LDA
PRM RWY 30L, Orig (Simultaneous Close
Parallel)

St. Louis, MO, Lambert-St. Louis Intl, LDA/
DME RWY 30L, Orig

St. Louis, MO, Lambert-St. Louis Intl, ILS
PRM RWY 30R, Orig (Simultaneous Close
Parallel)

St. Louis, MO, Lambert-St. Louis Intl, ILS OR
LOC RWY 30R, ILS RWY 30R (CAT 1), ILS
RWY 30R (CAT III), Amdt 8

St. Louis, MO, Lambert-St. Louis Intl, LDA/
DME RWY 30L, Amdt 2C, CANCELLED

St. Louis, MO, Lambert-St. Louis Intl, Takeoff
Minimums and Textual DP, Orig

St. Louis, MO, Spirit of St. Louis, Takeoff
Minimums and Textual DP, Orig

Ruidoso, NM, Sierra Blanca Regional, ILS OR
LOC/DME RWY 24, Orig

Ruidoso, NM, Sierra Blanca Regional, LOC/
DME RWY 24, Orig-B, CANCELLED

Batavia, NY, Genesee County, ILS OR LOC
RWY 28, Amdt 5

Buffalo, NY, Buffalo Niagara Intl, NDB RWY
23, Orig

Goldsboro, NC, Goldsboro-Wayne Muni, NDB
RWY 23, Amdt 1, CANCELLED

Statesville, NC, Statesville Regional, GPS
RWY 10, Amdt 1, CANCELLED

Statesville, NC, Statesville Regional, RNAV
(GPS) RWY 10, Orig

Statesville, NC, Statesville Regional, VOR/
DME RWY 10, Amdt 8

Statesville, NC, Statesville Regional, Takeoff
Minimums and Textual Departures, Orig

Ardmore, OK, Ardmore Downtown
Executive, NDB RWY 35, Amdt 5,
CANCELLED

Eugene, OR, Mahlon Sweet Field, LOC/DME
RWY 16L, Orig

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) RWY 9L, Amdt 1

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) RWY 9R, Amdt 2

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) Y RWY 9L, Orig, CANCELLED

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) Y RWY 9R, Amdt 1, CANCELLED

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) RWY 17, Amdt 1

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) Y RWY 17, Orig, CANCELLED

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) RWY 27L, Amdt 1

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) RWY 27R, Amdt 1

Orangeburg, SG, Orangeburg Muni, RNAV
(GPS) RWY 5, Orig

Orangeburg, SG, Orangeburg Muni, RNAV
(GPS) RWY 17, Orig

Orangeburg, SC, Orangeburg Muni, RNAV
(GPS) RWY 23, Orig

Orangeburg, SC, Orangeburg Muni, RNAV
(GPS) RWY 35, Orig

Orangeburg, SC, Orangeburg Muni, NDB
RWY 5, Amdt 1

Orangeburg, SC, Orangeburg Muni, VOR
RWY 5, Amdt 4C, CANCELLED

Houston, TX, William P. Hobby, ILS OR LOC
RWY 4, ILS RWY 4 (CAT II), ILS RWY 4
(CAT 1I), Amdt 40
The FAA published an Amendment in

Docket No. 30452; Amdt No. 3128 to Part 97

of the Federal Aviation Regulations (Vol. 70,

FR No. 155, page 47092, dated August 12,

2005) Under section 97.27 effective for 1 Sep

2005 which is hereby rescinding the

Cancellation in its entirety:

Boise, ID, Boise Air Terminal (Gowen Field),
NDB RWY 10R, Amdt 27A, CANCELLED

[FR Doc. 05-18376 Filed 9-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 736, 738, 742, 744, and
748

[Docket No. 050803216-5216—-01]

RIN 0694—-AD30

Revisions and Clarifications to the
Export Administration Regulations

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) by
deleting a redundant paragraph and
redesignating the remaining paragraphs
in one section for clarity; inserting
material inadvertently omitted from
previous rules in three places in the
EAR; clarifying instructions for applying
for authorization to transfer items
subject to the EAR in-country; adding an
alias for a previously listed entity on the
Entity List; and removing references to
two Export Control Classification
Numbers (ECCNs) that do not exist. The
purpose of these amendments is to make
corrections and clarifications to the EAR
so the public will find them easier to
use.

DATES: This rule is effective September
16, 2005.

ADDRESSES: Although this is a final rule,
comments are welcome and should be
sent to publiccomments@bis.doc.gov,
fax (202) 482-3355, or to Regulatory
Policy Division, Bureau of Industry and
Security, Room H2705, U.S. Department
of Commerce, Washington, DC 20230.
Please refer to regulatory identification
number (RIN) 0694—AD30 in all

comments, and in the subject line of e-
mail comments.

FOR FURTHER INFORMATION CONTACT:
Timothy Mooney, Office of Exporter
Services, Bureau of Industry and
Security, Telephone: (202) 482-2440, E-
mail: tmooney@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

This rule makes the following
corrections and clarifications:

1. A redundant paragraph is deleted
in Supplement No. 2 to part 736 of the
EAR, which sets forth the
Administrative Orders of the Bureau of
Industry and Security (BIS). Prior to the
publication of this rule, Administrative
Order Two contained a paragraph
designated as (a), the introductory text
of which merely repeated the title of the
order. The order contained no paragraph
designated as (b). This rule removes the
introductory text of paragraph (a) and
redesignates all subsequent paragraphs
accordingly.

2. In paragraph 738.2(d)(2)(i)(A), an
omission is corrected by adding ‘“UN
United Nations Embargo” in
alphabetical order to the list of all
possible Reasons for Control. That
phrase was previously inadvertently
omitted.

3. In paragraph 738.4(b)(3) (Sample
analysis), a typographical error is fixed
in the third sentence by inserting the
preposition “of” into the phrase
discussing nuclear nonproliferation
controls. The phrase “I understand that
though nuclear nonproliferation
controls apply to a portion the entry
* * *” now reads I understand that
though nuclear nonproliferation
controls apply to a portion of the entry
* ok %

4. In Section 742.19, references to
ECCNs 2B994 and 2C994, which do not
exist, are removed, and references to
ECCNs 2D994 and 2E994 are added. In
June 2000, the EAR were amended to
reduce export and reexport controls to
North Korea (65 FR 38148, June 19,
2000). Prior to publication of that rule,
almost all exports and reexports to
North Korea of items subject to the EAR
required a license. Although that rule
reduced license requirements to North
Korea overall, it retained license
requirements for most items controlled
on the Commerce Control List (CCL).
These license requirements were
enumerated in a newly created Section
742.19 and included all items on the
CCL except those items controlled
under ECCNs 0A988 and 0A989. This
was clarified as including all items
controlled for Anti-Terrorism (AT)
reasons, including any item on the CCL
containing AT column 1 or AT column
2 in the Country Chart column of the
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License Requirements section of an
ECCN, as well as numerous specifically
identified ECCNs which were controlled
for AT reasons but which did not make
reference to the Country Chart. When
listing the ECCNs of items controlled for
AT reasons but which did not make
reference to the Country Chart, the rule
mistakenly listed ECCNs 2B994 and
2C994, which did not then (and still do
not) exist. In addition, the rule
neglected to specifically mention ECCNs
2D994 and 2E994, both of which were
controlled for AT reasons but did not
reference the Country Chart. This rule
corrects that error by replacing the
references in paragraph 742.19(a)(1) to
2B994 and 2C994 with references to
2D994 and 2E994.

5. Supplement No. 4 to part 744
(Entity List) is amended by revising the
entry for the Beijing University of
Aeronautics and Astronautics (BUAA)
by adding an alias, Beihang University.
This alias is being added because the
Chinese name for BUAA is sometimes
translated into English as Beihang
University. The Entity List now notifies
the public that a license is required for
the export or reexport of all items
subject to the EAR to the “Beijing
University of Aeronautics and
Astronautics (BUAA), a.k.a. Beihang
University”.

6. In section 748.8 (Unique
Application and Submission
Requirements), this rule adds
instructions on how to apply for
authorization to transfer items subject to
the EAR in-country using the BIS
Multipurpose Application (Form 748—-P)
and its electronic equivalent in the
Simplified Network Application Process
(SNAP). This rule adds paragraph “(v)
In-country transfers” to section 748.8
and adds specific instructions for filling
out applications for in-country transfers
in Supplement No. 2 to part 748
(Unique Application and Submission
Requirements). These application
instructions will insure that
applications for in-country transfer
authorization are filled out correctly,
and will also clarify for the public that
a temporary license application process
created in 2004 is no longer necessary
and should no longer be used due to
improvements in BIS software. The
history of the application process for in-
country transfer authorization is
explained in more detail below.

In July 2004, the EAR were amended
when licensing responsibility for
exports and reexports to Iraq of items
subject to the EAR reverted from the
Department of the Treasury to the
Department of Commerce (69 FR 46077,
July 30, 2004). These amendments
created a new requirement for

authorization to make certain in-country
transfers in Iraq. Because of an inability
at that time to modify the BIS software
that processes and tracks license
application data submitted through the
Multipurpose Application, BIS created a
unique process to apply for
authorization to transfer items in-
country, which did not require use of
either BIS Form 748-P or its electronic
equivalent, but required the applicant to
submit a letter request to BIS. That
process was explained in guidance
published on the BIS Web site. Since
July 2004, additional requirements for
in-country transfer authorization have
been issued, specifically in sections
744.3 and 744.4 of the EAR.

From November 17, 2004 to June 17,
2005, BIS received 209 applications for
in-country transfer authorization under
section 746.3 and part 744 of the EAR,
and pursuant to conditions that had
been placed on licenses issued by BIS.
Only one of these applications was
submitted according to the letter process
set up in July 2004, and the rest were
submitted using BIS Form 748-P. To
improve the handling of these
applications, BIS updated its software,
which can now more effectively process
and track in-country transfer application
data received from the Multipurpose
Application. With this improved
software, BIS is now eliminating the
letter application process created in July
2004, and is instead requiring all in-
country transfer authorization
applications to be submitted using BIS
Form 748-P or its electronic equivalent.
This new process will apply to
applications to make in-country
transfers under the EAR, including
under sections 744.3, 744.4, 744.6,
744.18 and 746.3 of the EAR, and
pursuant to conditions imposed on
licenses issued under the EAR.

Despite the progress that has been
made updating BIS software, it still has
not been modified to process and track
data provided through fields that are not
currently available on the BIS Form
748-P and its electronic equivalent.
Therefore, as an interim measure, BIS
requires an applicant for in-country
transfer authorization to designate its
proposed transaction as a “reexport” in
Box 5 of the BIS 748-P or its electronic
equivalent, which will allow BIS
software to process and track
information regarding both an original
ultimate consignee and a new ultimate
consignee related to the transaction.
This rule also instructs the applicant to
enter “in-country transfer” in Box 9 of
BIS 748-P or its electronic equivalent,
which will allow BIS software to
recognize that the application is for in-
country transfer authorization, rather

than reexport authorization. Further, the
applicant is directed by this rule to state
the same foreign country for both the
original ultimate consignee and the new
ultimate consignee.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 2, 2005, 70 FR 45273
(August 5, 2005), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule involves a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This collection has
been approved by the Office of
Management and Budget under control
number 0694-0088, ‘“Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
David Rostker, Office of Management
and Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395-7285; and to the Office of
Administration, Bureau of Industry and
Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 6883, Washington, DC 20230.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(3) to
waive the provisions of the
Administrative Procedure Act requiring
prior notice and the opportunity for
public comment because it is
unnecessary. This regulation deletes a
redundant paragraph and redesignates
the remaining paragraphs in one section
for clarity; inserts material inadvertently
omitted from previous rules in three
places in the EAR; clarifies instructions
for applying for authorization to transfer
items subject to the EAR in-country;
adds an alias for a listed entity on the
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Entity List; and removes references to
two ECCNs that do not exist. The
revisions made by this rule are
administrative in nature and do not
affect the rights and obligations of the
public. Because these revisions are not
substantive changes to the EAR, it is
unnecessary to provide notice and
opportunity for public comment. In
addition, the 30-day delay in
effectiveness required by U.S.C. 553(d)
is not applicable because this rule is not
a substantive rule. No other law requires
that a notice of proposed rulemaking
and an opportunity for public comment
be given for this rule.

Because notice of proposed
rulemaking and opportunity for public
comment are not required to be given
for this rule under the Administrative
Procedure Act or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable.

List of Subjects

15 CFR Parts 736 and 738
Exports.

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

m Accordingly, parts 736, 738, 742, 744,
and 748 of the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

PART 736—[AMENDED]

m 1. The authority citation for part 736
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 (note),
Pub. L. 108-175; E.O. 12938, 59 FR 59099,

3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13338, 69 FR 26751, 3
CFR, 2004 Comp., p. 168; Notice of
November 4, 2004, 69 FR 64637, 3 CFR, 2004

Comp., p. 303; Notice of August 2, 2005, 70
FR 45273 (August 5, 2005).

m 2. Supplement No. 2 to part 736, is
amended in “Administrative Order
Two” by:

m a. Removing the introductory text of
paragraph (a);

m b. By redesignating paragraph (a)(1) as
paragraph (a) introductory text and by
redesignating paragraph (a)(2) as
paragraph (b);

m c. By redesignating paragraphs (a)(1)(i)
and (a)(1)(ii) as paragraphs (a)(1) and
(a)(2);

m d. By redesignating paragraph
(a)(1)(iii) as paragraph (a)(3); and

m e. By redesignating paragraph
(a)(1)(iv) as paragraph (a)(4).

PART 738—[AMENDED]

m 3. The authority citation for part 738
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 2, 2005, 70
FR 45273 (August 5, 2005).

§738.2 [Amended]

m 4. Section 738.2 paragraph (d)(2)(i)(A),
is amended by adding in alphabetical
order “UN United Nations Embargo” to
the list of all possible Reasons for
Control.

§738.4 [Amended]

m 5. Section 738.4 paragraph (b)(3) is
amended by revising the phrase in the
third sentence, “ I understand that
though nuclear nonproliferation
controls apply to a portion the entry” to
read “I understand that though nuclear
nonproliferation controls apply to a
portion of the entry”.

PART 742—[AMENDED]

m 6. The authority citation for part 742
is revised to read as follows:
Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; Sec.

901-911, Pub. L. 106-387; Sec. 221, Pub. L.
107-56; Sec 1503, Pub. L. 108-11,117 Stat.
559; E.O. 12058, 43 FR 20947, 3 CFR, 1978
Comp., p. 179; E.O. 12851, 58 FR 33181, 3
CFR, 1993 Comp., p. 608; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., P
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, 3 CFR,
2003 Comp., p. 320; Notice of November 4,
2004, 69 FR 64637, 3 CFR, 2004 Comp., p.
303; Notice of August 2, 2005, 70 FR 45273
(August 5, 2005).

m 7. Section 742.19 is amended by
revising the second sentence of
paragraph (a)(1), to read as follows:

§742.19 Anti-terrorism: North Korea.

(a) License requirements.

(1) * * * This includes all items
controlled for AT reasons, including any
item on the CCL containing AT column
1 or AT column 2 in the Country Chart
column of the License Requirements
section of an ECCN; and ECCNs 0A986,
0A999, 0B986, 0B999, 0D999, 1A999,
1B999, 1C995, 1C999, 1D999, 2A994,
2A999, 2B999, 2D994, 2E994, 3A999,
and 6A999.

* * * * *

PART 744—[AMENDED]

m 8. The authority citation for part 744
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; Sec. 901-911, Pub. L. 106—
387; Sec. 221, Pub. L. 107-56; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of
November 4, 2004, 69 FR 64637, 3 CFR, 2004
Comp., p. 303; Notice of August 2, 2005, 70
FR 45273 (August 5, 2005).

m 9. Supplement No. 4 to part 744 is
amended by revising under the Country,
“China, People’s Republic of” the entry
for “Beijing University of Aeronautics
and Astronautics (BUAA)”, to read as
follows.
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SUPPLEMENT NO. 4 TO PART 744.—ENTITY LIST

Country

Entity

License requirement

Federal Register cita-

License review policy tion

* *

China, People’s Re-
public of.

Beijing University of Aeronautics and Astro-
nautics (BUAA), a.k.a. Beihang University.

* * *

For all items subject
to the EAR.

* *

See §744.3(d) of this 66 FR 24266 5/14/01
part. 70 FR [Insert FR
Page Number] 9/16/
05.

* *

PART 748—[AMENDED]

m 10. The authority citation for part 748
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 2, 2005, 70 FR 45273 (August 5,
2005).

m 11. Section 748.8 is amended by
adding new paragraph (v), to read as
follows:

§748.8 Unique application and
submission requirements.
* * * * *

(v) In-country transfers.

m 12. Supplement No. 2 to part 748 is
amended by adding new paragraph (v),
to read as follows:

Supplement No. 2 to Part 748—Unique
Application and Submission
Requirements

* * * * *

(v) In-country transfers. To request an
in-country transfer, you must specify
“in-country transfer”” in Block 9 (Special
Purpose) and mark “Reexport”” in Block
5 (Type of Application) of the BIS-748P
“Multipurpose Application” form. The
application also must specify the same
foreign country for both the original
ultimate consignee and the new
ultimate consignee.

Dated: September 9, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-18373 Filed 9-15-05; 8:45 am]
BILLING CODE 3510-33-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 275

[Release Nos. 34-52407; I1A-2426; File No.
S7-25-99]

RIN 3235-AH78

Certain Broker-Dealers Deemed Not To
Be Investment Advisers, Extension of
Compliance Date

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; extension of
compliance date.

SUMMARY: The Securities and Exchange
Commission is extending the
compliance date for the rule that
identifies circumstances under which a
broker-dealer’s advice is not “‘solely
incidental to” its brokerage business or
to brokerage services provided to certain
accounts and thus subjects the broker-
dealer to the Investment Advisers Act of
1940.

DATES: The effective date for
§275.202(a)(11)-1, issued on April 12,
2005 (70 FR 20424, Apr. 19, 2005),
remains April 15, 2005 (except for
§275.202(a)(11)-1(a)(1)(ii), which was
effective May 23, 2005). Effective on
September 19, 2005, the compliance
date for § 275.202(a)(11)-1(b)(2) and
§275.202(a)(11)-1(b)(3) is extended
from October 24, 2005 to January 31,
2006.

FOR FURTHER INFORMATION CONTACT:
Catherine E. Marshall, Senior Counsel,
or Nancy M. Morris, Attorney-Fellow, at
(202-551-6787), or larules@sec.gov,
Office of Investment Adviser
Regulation, Division of Investment
Management, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-0506.

SUPPLEMENTARY INFORMATION: On April
12, 2005, the Securities and Exchange
Commission (“Commission’’) issued its
release adopting rule 202(a)(11)-1 under
the Investment Advisers Act of 1940
(“Advisers Act”) regarding the

application of the Advisers Act to
certain broker-dealers. Paragraph (b)(2)
of the rule provides that when a broker-
dealer provides advice as part of a
financial plan or in connection with
providing financial planning services, a
broker-dealer provides investment
advice that is not “solely incidental to”
(a) the business of a broker or dealer
within the meaning of the Advisers Act
or (b) brokerage services within the
meaning of the rule if it: (i) Holds itself
out to the public as a financial planner
or as providing financial planning
services; or (ii) delivers to its customer
a financial plan; or (iii) represents to the
customer that the advice is provided as
part of a financial plan or in connection
with financial planning services.
Paragraph (b)(3) provides that exercising
investment discretion is not “solely
incidental to” (a) the business of a
broker or dealer within the meaning of
the Advisers Act or (b) brokerage
services within the meaning of the rule
(except for investment discretion
granted by a customer on a temporary or
limited basis).

The American Council of Life Insurers
(““ACLI”), the Securities Industry
Association (“SIA”) and the Financial
Services Institute (“FSI”) each filed a
petition for rulemaking under rule 192
of our Rules of Practice seeking an
extension of certain compliance dates in
rule 202(a)(11)-1.1 The ACLI expressed

1 American Council of Life Insurers, Petition for
Rulemaking Under Rule 192 of the SEC’s Rules of
Practice Concerning Extended Implementation Date
in Rule 202(a)(11)-1(b)(2) Under the Investment
Advisers Act of 1940, July 27, 2005, File No. 4-507
(available at: http://www.sec.gov/rules/petitions/4—
507a.pdf) (The ACLI is seeking an extension of the
compliance date for rule 202(a)(11)-1(b)(2) until
April 24, 2006.); Securities Industry Association,
Petition for Rulemaking; Request for Extension of
Certain Compliance Dates for Rule 202(a)(11)-1
(S7-25-99), July 28, 2005, File No. 4-507 (available
at: http://www.sec.gov/rules/petitions/petn4—
507.pdf) (The SIA is seeking an extension of
compliance dates for rule 202(a)(11)-1(b)(2) and
(b)(3) until April 1, 2006.); Securities Industry
Association, Request for Extension of Certain
Compliance Dates for Rule 202(a)(11)-1 (S7-25-99),
August 25, 2005, File No. 4-507 (supplementing the
SIA’s petition for rulemaking) (available at: http://
www.sec.gov/rules/petitions/4-507b.pdf); Financial

Continued
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concerns about its members’ ability to
fulfill the enterprise-wide
transformation necessary to comply
with the financial planning provision of
rule 202(a)(11)-1(b)(2) by the October
24, 2005, compliance date. The SIA and
the FSI expressed concerns about their
members’ ability to comply with the
financial planning and investment
discretion provisions of rule 202(a)(11)-
1(b)(2) and (b)(3) by the October 24,
2005, compliance date. All three
organizations state that, to comply with
the rule, many of their members face
requirements that will make it difficult
to complete their compliance efforts by
the October compliance date.

Specifically, with respect to
subparagraph (b)(2), the ACLI and the
SIA note that, among other things, the
detailed personnel training and system
enhancements (which need to be coded
and tested) required by the rule will add
to compliance complexities. The ACLI
states, for example, that its members
need time to ascertain the application of
the rule to their activities, train their
employees to fulfill their Advisers Act
obligations, and license their employees
as investment adviser representatives
under state law. The SIA and the FSI
state that their member firms need time
to make judgments about their activities,
products and services that are, and are
not, subject to the Advisers Act and to
develop and disseminate meaningful
disclosures about brokerage and
advisory relationships which, they state,
will require substantial computer
programming changes.

With respect to subparagraph (b)(3),
the SIA and the FSI state that broker-
dealers must evaluate each account
currently classified as “discretionary” to
determine whether it is discretionary
within the meaning of the rule, to
discuss with each affected client the
investment options available for each
account and to provide those clients
with time to choose whether they want
to maintain their accounts as non-
discretionary brokerage accounts or
investment discretion advisory
accounts. According to the SIA, the
volume of accounts, coupled with
associated recordkeeping requirements
and time spent waiting for customer
responses, will cause the process to take
a longer time to complete than currently
permitted by the rule. In this regard, the

Services Institute Inc., Request for Extension of
Compliance Dates for Certain Aspects of Rule
202(a)(11)-1 (S7-25-99), Aug. 25, 2005, File No. 4—
507 (available at: http://www.sec.gov/rules/
petitions/4-507c.pdf) (The FSI is seeking an
extension of the compliance dates for rule
202(a)(11)-1(b)(2) and (b)(3) until April 24, 2006.)
Although the FSI did not expressly petition for
rulemaking, we so construe its extension request.

SIA notes that this process will be labor
intensive and time-consuming and will
involve functions other than merely
categorizing accounts. For example, for
those clients who elect to have their
accounts be advisory accounts, the SIA
states that the broker-dealers will need
time to create and finalize advisory
agreements, prepare ADV filings and
related adviser disclosures, adopt
internal policies and procedures, and
implement internal system
infrastructure and trade processing so
that the accounts comply with the
Advisers Act. For accounts that will
become non-discretionary brokerage
accounts, the SIA states that its
members likewise will need to consult
with clients about the clients’ options,
document the new brokerage services,
and develop systems to document that
the account is a non-discretionary
brokerage account. Further complicating
the compliance process, according to
the SIA, due to year-end reporting
requirements, many member firms
“black-out” their systems to changes
from late-November through the end of
the year. Finally, the SIA states that
some broker-dealers who provide
services that will be deemed to be
investment advice under the rule are not
currently registered as investment
advisers and will need time to register
as advisers and comply with the
Advisers Act. The FSI similarly states
that its members need additional time to
review accounts and to consult with
their clients about the clients’ options
and choices.

The ACLI, the SIA, and the FSI thus
seek an extension of the compliance
date so that their members have more
time to take the actions necessary to
bring them into compliance with the
rule.

We have received three letters in
opposition to the rulemaking petitions
filed by the ACLI and the SIA. We have
not received any letters that directly
oppose the FSI's rulemaking petition.

The Investment Adviser Association
(“IAA”) filed a letter in opposition to
the SIA’s petition to extend the
compliance date for paragraph (b)(3) of
rule 202(a)(11)-1 concerning investment
discretion advisory accounts.2 The
Consumer Federation of America, Fund
Democracy, Consumer Action, and
Consumers Union (collectively, “CFA”)
and Joseph Capital Management, LLC
(“JCM”) each filed a letter in opposition
to the ACLI’s and the SIA’s petitions to
extend the compliance dates for the

2 Letter of Investment Adviser Association to
Jonathan G. Katz (Aug. 4, 2005), File No. 4-507
(available at: http://www.sec.gov/rules/petitions/4—
507/dgtittsworth080405.pdf).

financial planning and investment
discretion provisions of rule 202(a)(11)-
1.8

The IAA and CFA assert that
determining whether a broker-dealer
exercises investment discretion over an
account is neither difficult nor time-
consuming and that the SIA never
indicated in its comment letter to this
rulemaking that this determination
would be difficult or time consuming. In
a similar vein, JCM asserts that the final
rule was “liberal” in the time
constraints originally imposed and that
the petitioners have not adequately
justified their extension requests. The
IAA and the CFA further assert that the
SIA and its members have long been
aware that the final rule would require
broker-dealers to treat investment
discretion accounts as advisory
accounts. With respect to financial
planning, while the CFA acknowledges
that “brokers and insurance agents will
be required to undertake a significant
effort to come into compliance with the
rule in the allotted time,” the CFA
further states that investor protection
concerns “‘justify that effort.” JCM
challenges the SIA’s assertion that its
members will be required to develop
and disseminate disclosure once they
determine whether a given activity is
financial planning within the meaning
of the rule. JCM asserts that financial
planning activities have always
triggered application of the Advisers
Act.* According to JCM, the SIA’s and
ACLI’s requests thus are inconsistent
with our emphasis on compliance with
the federal securities laws.

The Commission is persuaded that
extending the compliance date for rule
202(a)(11)-1(b)(2) and (b)(3) for a short
period of time is appropriate. While we
have concerns about the effect of the

3 Letter from Barbara Roper, Director of Investor
Protection, Consumer Federation of America;
Mercer Bullard, Founder and President, Fund
Democracy; Kenneth McEldowney, Executive
Director, Consumer Action; and Sally Greenberg,
Senior Counsel, Consumers Union, to Jonathan G.
Katz, Secretary, Commission (Aug. 11, 2005), File
No. 4-507 (available at: http://www.sec.gov/rules/
petitions/4-507/4507-2.pdf); Letter from Ron A.
Rhoades, Chief Compliance Officer, Joseph Capital
Management, LLC, to Jonathan G. Katz, Secretary,
Commission (Aug. 18, 2005), File No. 4-507
(available at: http://www.sec.gov/rules/petitions/4—
507/4507-3.pdf).

4]JCM cites our staff’s interpretive release on
financial planning. Applicability of the Investment
Advisers Act to Financial Planners, Pension
Consultants, and Other Persons Who Provide
Investment Advisory Services as a Component of
Other Financial Services, Investment Advisers Act
Release No. 1092 (Oct. 8, 1987) [52 FR 38400 (Oct.
16, 1987)]. We note, however, that the release
expressly contemplated that, under appropriate
circumstances, broker-dealers who provide
financial planning services may have been able to
avail themselves of the statutory exception set out
in section 202(a)(11)(C).
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extension in delaying the anticipated
benefits of the rule, in our judgment a
limited extension of the compliance
date is, on balance, appropriate. Our
judgment is based on the
representations made by the SIA, the
ACLI, and the FSI (whose members are
required to comply with the rule and
thus are in a position to assess the level
of difficulty and time involved in their
complying with the rule) and our
experience in overseeing the industry.
We are not, however, persuaded that a
delay of up to an additional six months
is necessary given that we already
afforded broker-dealers approximately a
six-month compliance period, and that
these provisions will provide investors
with important protections.?
Accordingly, the Commission believes it
is appropriate to extend the compliance
date for rule 202(a)(11)-1(b)(2) and
(b)(3) until January 31, 2006. The rule’s
effective date of April 15, 2005 remains
unchanged.

The Commission for good cause finds
that, for the reasons cited above,
including the brief length of the
extension we are granting, notice and
solicitation of comment regarding the
extension of the compliance date for
rule 202(a)(11)-1(b)(2) and (b)(3) are
impracticable, unnecessary, or contrary
to the public interest.® In this regard, the
Commission notes that broker-dealers
need to be informed as soon as possible
of the extension and its length in order
to plan and adjust their implementation
processes accordingly.

Dated: September 12, 2005.
By the Commission.
Jonathan G. Katz,

Secretary.
[FR Doc. 05-18384 Filed 9-15-05; 8:45 am]
BILLING CODE 8010-01-P

5JCM asserts that providing the requested relief
will exacerbate and extend investor confusion with
respect to fee-based accounts. We disagree. Broker-
dealers already are required to comply with the
specific disclosure provisions of rule 202(a)(11)—
1(a)(1)(ii).

6 See section 553(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(B)) (“APA”) (an
agency may dispense with prior notice and
comment when it finds, for good cause, that notice
and comment are “impracticable, unnecessary, or
contrary to the public interest). The change to the
compliance date is effective upon publication in the
Federal Register, which is less than 30 days after
publication. The APA allows effective dates less
than 30 days after publication in the Federal
Register for ““a substantive rule which grants or
recognizes an exemption or relieves a restriction.”
See section 553(d)(1) of the APA.

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9225]

RIN 1545-BD53

Corporate Reorganizations; Guidance

on the Measurement of Continuity of
Interest

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulation.

SUMMARY: This document contains final
regulations that provide guidance
regarding the satisfaction of the
continuity of interest requirement for
corporate reorganizations. The final
regulations affect corporations and their
shareholders.

DATES: Effective Date: These regulations
are effective September 16, 2005.

FOR FURTHER INFORMATION CONTACT:
Jeffrey B. Fienberg, at (202) 622—7770
(not a toll free number).
SUPPLEMENTARY INFORMATION:

Background

The Internal Revenue Code of 1986
(Code) provides for general
nonrecognition treatment for
reorganizations described in section 368
of the Code. In addition to complying
with the statutory and certain other
requirements, to qualify as a
reorganization, a transaction generally
must satisfy the continuity of interest
(COI) requirement. COI requires that, in
substance, a substantial part of the value
of the proprietary interests in the target
corporation be preserved in the
reorganization.

On August 10, 2004, the IRS and
Treasury Department published a notice
of proposed rulemaking (REG-129706—
04) in the Federal Register (69 FR
48429) (hereinafter the proposed
regulations) identifying certain
circumstances in which the
determination of whether a proprietary
interest in the target corporation is
preserved would be made by reference
to the value of the issuing corporation’s
stock on the day before there is an
agreement to effect the potential
reorganization. In particular, in cases in
which the consideration to be tendered
to the target corporation’s shareholders
is fixed in a binding contract and
includes only stock of the issuing
corporation and money, the issuing
corporation stock to be exchanged for
the proprietary interests in the target
corporation would be valued as of the
end of the last business day before the

first date there is a binding contract to
effect the potential reorganization (the
signing date rule). Under the proposed
regulations, consideration is fixed in a
contract if the contract states the
number of shares of the issuing
corporation and the amount of money,
if any, to be exchanged for the
proprietary interests in the target
corporation. The signing date rule is
based on the principle that, in cases in
which a binding contract provides for
fixed consideration, the target
corporation shareholders generally can
be viewed as being subject to the
economic fortunes of the issuing
corporation as of the signing date.

No public hearing regarding the
proposed regulations was requested or
held. However, several written and
electronic comments regarding the
notice of proposed rulemaking were
received. After consideration of the
comments, the proposed regulations are
adopted as revised by this Treasury
decision.

Explanation of Provisions

These final regulations retain the
general framework of the proposed
regulations but make several
modifications in response to the
comments received. The following
sections describe the most significant
comments and the extent to which they
have been incorporated into these final
regulations.

A. Fixed Consideration

As stated above, the proposed
regulations require that the
consideration in a contract be fixed in
order for the signing date rule to apply.
One commentator identified a number
of contractual arrangements that do not
provide for fixed consideration within
the meaning of the proposed
regulations, but, nevertheless, are
arrangements in which the
consideration should be treated as fixed
and, therefore, eligible for the signing
date rule. In particular, the commentator
identified a number of circumstances in
which, rather than stating the number of
shares and money to be exchanged for
target corporation shares, a contract may
provide that a certain percentage of
target corporation shares will be
exchanged for stock of the issuing
corporation. One such circumstance is
where a merger agreement permits the
target corporation some flexibility in
issuing its shares between the signing
date and effective date of the potential
reorganization. Such an issuance may
occur, for example, upon the exercise of
employee stock options. As a result, the
total number of outstanding target
corporation shares at the effective time
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of the merger and, therefore, the total
number of shares of the acquiring
corporation to be issued in the merger,
may not be known when the merger
agreement is signed.

In addition, a contract may permit the
target corporation shareholders to elect
to receive stock (the number of shares of
which may be determined pursuant to a
collar) and/or money or other property
in respect of target corporation stock,
but provide that a particular percentage
of target corporation shares will be
exchanged for stock of the issuing
corporation and a particular percentage
of target corporation stock will be
exchanged for money. In these cases, if
either the stock or the cash
consideration is oversubscribed,
adjustments are made to the
consideration to be tendered in respect
of the target corporation shares such
that the specified percentage of target
corporation shares is, in fact, exchanged
for stock of the issuing corporation.

The IRS and Treasury Department
agree that a contract that provides for
either the percentage of the number of
shares of each class of target corporation
stock, or the percentage by value of the
target corporation shares, to be
exchanged for issuing corporation stock
should be treated as providing for fixed
consideration, as long as the target
corporation shares to be exchanged for
issuing corporation stock and the target
corporation shares to be exchanged for
consideration other than issuing
corporation stock each represents an
economically reasonable exchange. Just
as in cases in which the contract states
the number of shares of the issuing
corporation and the amount of money,
if any, to be exchanged for the
proprietary interests in the target
corporation, in these cases, the target
corporation shareholders generally can
be viewed as being subject to the
economic fortunes of the issuing
corporation as of the signing date.
Accordingly, these final regulations
include an expanded set of
circumstances in which a contract will
be treated as providing for fixed
consideration.

B. Contingent Consideration

The fact that a contract provides for
contingent consideration will generally
prevent a contract from being treated as
providing for fixed consideration. One
commentator suggested that a contract
should not be treated as failing to
provide for fixed consideration solely
because it provides for contingent
consideration that can only increase the
proportion of issuing corporation stock
to cash to be exchanged for target
corporation shares. Where stock of the

issuing corporation is the only type of
consideration that is subject to a
contingency, the delivery of any of the
contingent consideration to the target
corporation shareholders will enhance
the preservation of the target
corporation’s shareholders’ proprietary
interests. Therefore, these final
regulations provide for a limited
exception to the general rule that an
arrangement that provides for
contingent consideration will not be one
to which the signing date rule applies.
The exception applies to cases in which
the contingent consideration consists
solely of stock of the issuing corporation
and the execution of the potential
reorganization would have resulted in
the preservation of a substantial part of
the value of the target corporation
shareholders’ proprietary interests in
the target corporation if none of the
contingent consideration were delivered
to the target corporation shareholders.

The IRS and Treasury Department
continue to study whether other
arrangements involving contingent
consideration should be within the
scope of the signing date rule. Among
these arrangements are cases in which
the contingent consideration consists
not only of issuing corporation stock but
also of money or other property and
cases in which the issuing corporation
stock to be issued in respect of target
corporation stock is determined
pursuant to a collar.

C. Nature of Consideration

As described above, under the
proposed regulations, the signing date
rule applies only when the
consideration to be provided in respect
of target corporation shares includes
only stock of the issuing corporation
and money. One commentator suggested
that the signing date rule should be
expanded to apply to transactions in
which the non-stock consideration
includes property other than money.
Under these final regulations, the
signing date rule may apply in such
cases. Therefore, under these final
regulations, the signing date rule may
apply, for example, in cases in which
proprietary interests in the target
corporation are exchanged for stock and
securities of the issuing corporation.

D. Valuation

1. The “As of the End of the Last
Business Day” Rule

The proposed regulations require that,
if the signing date rule applies, the
consideration to be tendered in respect
of the target corporation shares
surrendered be valued as of the end of
the last business day before the first date

there is a binding contract to effect the
potential reorganization. One comment
requested clarification of the meaning of
as of the end of the last business day.
That comment suggested that an average
of the high and low trade price on that
day should be an acceptable value for
this purpose. Alternatively, the
comment suggested that if a single trade
were to determine the value of the
issuing corporation stock, the closing
price of the issuing corporation stock on
the relevant market should be used. The
comment further described an approach
for identifying the relevant stock
market.

In response to these comments, these
final regulations remove the
requirement that the consideration be
valued as of the end of the last business
day before the first date that there is a
binding contract. Instead, they provide
general guidance that the consideration
to be exchanged for target corporation
shares pursuant to a contract must be
valued the day before such contract is
a binding contract.

2. New Issuances

The IRS and Treasury Department
recognize that the application of the
requirement that the consideration to be
exchanged for proprietary interests in
the target corporation be valued on the
last business day before the first date
there is a binding contract to effect the
potential reorganization may be unclear
in cases in which the consideration does
not exist prior to the effective date of the
reorganization. For example, suppose
that, in the potential reorganization, the
issuing corporation will issue a new
class of its stock in exchange for the
shares of the target corporation. The
question has arisen as to how to value
those to be issued shares under the
signing date rule, given that they do not
exist on the last business day before the
first date that there is a binding contract
to effect the potential reorganization.
Thus, these final regulations clarify that
this new class of stock will be deemed
to have been issued on the last business
day before the first date there is a
binding contract to effect the potential
reorganization for purposes of applying
the signing date rule.

E. Escrowed Stock
1. Pre-Closing Covenants

The proposed regulations provide that
placing part of the stock issued or
money paid into escrow to secure
customary target representations and
warranties will not prevent the
consideration in a contract from being
fixed. One comment suggested that this
rule should be expanded to include
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consideration placed in escrow to
secure target’s performance of
customary pre-closing covenants (rather
than representations and warranties).
That commentator stated that there is no
reason to distinguish between
customary pre-closing covenants, on the
one hand, and customary
representations and warranties, on the
other hand. The IRS and Treasury
Department agree. Accordingly, these
final regulations extend the rule related
to escrows to include consideration
placed in escrow to secure target’s
performance of customary pre-closing
covenants.

2. Effect of Escrowed Consideration on
Satisfaction of COI

Some commentators have indicated
that certain examples in the proposed
regulations suggest that escrowed stock,
even if it is forfeited to the issuing
corporation, is treated as preserving the
target shareholders’ proprietary interests
in the target corporation. The IRS and
Treasury Department believe that
escrowed consideration that is forfeited
should not be taken into account in
determining whether the COI
requirement is satisfied. This
conclusion reflects the view that the
forfeiture of escrowed consideration is
in substance a purchase price
adjustment. Accordingly, the examples
in these final regulations reflect that
forfeited stock is not treated as
preserving the target corporation
shareholders’ proprietary interests in
the target corporation and forfeited non-
stock consideration is not treated as
counting against the preservation of the
target corporation’s shareholders’
proprietary interest in the target
corporation. The IRS and Treasury
Department continue to consider the
effect on COI of escrowed consideration
and contingent consideration.

3. Revenue Procedure 84—42

One commentator requested
clarification regarding the impact of the
proposed regulations on Revenue
Procedure 84—42 (1984—1 C.B. 521). Rev.
Proc. 84—42 includes certain operating
rules of the IRS regarding the issuance
of letter rulings, including the
circumstances in which the placing of
stock in escrow will not prevent the IRS
from issuing a private letter ruling. The
IRS and Treasury Department continue
to review the existing revenue
procedures relating to reorganizations in
light of the numerous regulatory
changes since the publication of these
procedures and the policy against
issuing rulings in the reorganization
area unless there is a significant issue,
which is reflected in Rev. Proc. 2005—

3. Rev. Proc. 84—42 is not amended at
this time.

F. Anti-Dilution Provisions

One comment suggested that
consideration in a contract should not
be treated as fixed unless the contract
includes a customary anti-dilution
provision. The commentator posited an
example in which the absence of an
anti-dilution clause and the occurrence
of a stock split with respect to the stock
of the issuing corporation prior to the
effective date of a potential
reorganization results in the value of the
consideration received in respect of the
target corporation shares being
substantially different from its value on
the day before the first date there is a
binding contract.

The IRS and Treasury Department do
not believe that the absence of a
customary anti-dilution provision
should necessarily preclude the
application of the signing date rule as
dilution may not, in fact, occur.
However, the IRS and Treasury
Department are concerned that
application of the signing date rule is
not appropriate if the contract does not
contain an anti-dilution clause relating
to the stock of the issuing corporation
and the issuing corporation alters its
capital structure between the first date
there is an otherwise binding contract to
effect the potential reorganization and
the effective date of the potential
reorganization in a manner that
materially alters the economic
arrangement of the parties to the
binding contract. Accordingly, these
final regulations provide that, in such
cases, the consideration will not be
treated as fixed.

G. Contract Modifications

The proposed regulations require that
if a term of a binding contract that
relates to the amount or type of
consideration the target shareholders
will receive in a potential reorganization
is modified before the closing date of
the potential reorganization, and the
contract as modified is a binding
contract, then the date of the
modification shall be treated as the first
date there is a binding contract. Thus,
such a modification requires that the
stock of the issuing corporation be
valued as of the end of the last business
day before the date of the modification
in order to determine whether the
transaction satisfies the COI
requirement.

One commentator suggested that a
contract should not be treated as being
modified for this purpose if the
modification has the sole effect of
increasing the number of shares of the

issuing corporation to be received by the
target shareholders. The IRS and
Treasury Department agree that, because
such a modification only enhances the
preservation of the target corporation’s
shareholders’ proprietary interests, it is
not appropriate to value the
consideration to be provided to the
target corporation shareholders as of the
day before the date of the modification
rather than as of the day before the date
of the original contract, at least in cases
in which the transaction would have
satisfied the COI requirement under the
signing date rule if there had been no
modification. Therefore, these final
regulations provide that a modification
that has the sole effect of providing for
the issuance of additional shares of
issuing corporation stock to the target
corporation shareholders will not be
treated as a modification if the
execution of the potential reorganization
would have resulted in the preservation
of a substantial part of the value of the
target corporation shareholders’
proprietary interest in the target
corporation if there had been no
modification. In such cases, the
determination of whether a proprietary
interest in the target corporation has
been preserved is made by reference to
the value of the consideration as of the
last business day before the first date the
contract was binding, not the last
business day before the modification.
The IRS and Treasury Department
continue to consider whether this
exception should be extended to certain
cases in which the modification results
in not only additional shares of the
issuing corporation to be issued to target
corporation shareholders, but also
additional money or other property to
be transferred to target corporation
shareholders.

H. Application of Principle Illustrated
by Examples

One commentator asked whether the
principle that the COI requirement is
satisfied where 40 percent of the target
corporation stock is exchanged for stock
in the issuing corporation that is
illustrated in the examples of the
proposed regulations (which relate to
the application of the signing date rule)
also applies in cases in which the
signing date rule does not apply. The
IRS and Treasury Department believe
that this principle is equally applicable
to cases in which the signing date rule
does not apply as it is to cases in which
the signing date rule does apply.

I. Restricted Stock

The IRS and Treasury Department are
continuing to consider the appropriate
treatment of restricted stock in the
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determination of whether the COI
requirement is satisfied.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, the proposed regulations
preceding these regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Christopher M. Bass of the
Office of the Associate Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.368—1 is amended as
follows:
m 1. Paragraph (e)(1)(i) is amended as
follows:
m A. Removing the language “(e)(3)”
and adding in its place “(e)(4)”
wherever it appears.
m B. Removing the language
“(e)(3)()(A)” and adding “(e)(4)(1)(A)”
in its place.
m 2. Redesignating paragraphs (e)(2)
through (e)(7) as (e)(3) through (e)(8),
respectively.
m 3. Adding a new paragraph (e)(2).
m 4. In newly designated paragraphs
(e)(3) through (€)(8), remove the
language “(e)(6)” wherever it appears,
and add the language ““(e)(7)” in its
place.
m 5. In newly designated paragraphs
(e)(3) through (e)(8), remove the

language “(e)(4)” wherever it appears,
and add the language “(e)(5)” in its
place.
m 6. In newly designated paragraphs
(e)(3) through (e)(8), remove the
language “(e)(3)” wherever it appears,
and add the language ““(e)(4)” in its
place.
m 7. In newly designated paragraphs
(e)(3) through (e)(8), remove the
language “(e)(2)” wherever it appears,
and add the language “(e)(3)” in its
place.
m 8. In newly designated paragraph
(e)(4)(ii)(B), remove the language
“(e)(3)(1)(A)” wherever it appears, and
add the language “(e)(4)(i)(A)” in its
place.
m 9. In newly designated paragraph
(e)(7), Example 1, remove the language
“(e)(1) and (2)” whenever it appears,
and add the language “(e)(1) and (3)” in
its place.
m 10. In newly designated paragraph
(e)(7), Example 2, make the following
revisions:
m A. Remove the language “(e)(3)(i)(B)”
wherever it appears, and add the
language (e)(4)(i)(B)” in its place.
m B. Remove the language “(e)(3)(i)(A)
and (ii)(B)”” wherever it appears, and
add the language “(e)(4)(i)(A) and
(ii)(B)” in its place.
m 11. In newly designated paragraph
(e)(7), Example 3, where the language
“(e)(1) and (2)” wherever it appears, and
add the language “(e)(1) and (3)” in its
place.
m 12. In newly designated paragraph
(e)(7), Example 4, paragraph (iii),
remove the language “(e)(3)(i)(A) and
(B)” wherever it appears, and add the
language “(e)(4)(i)(A) and (B)” in its
place.
m 13. In newly designated paragraph
(e)(7), Example 6, remove the language
“(e)(3)(1)(A) and (B)”’ wherever it
appears, and add the language
“(e)(4)(i)(A) and (B)” in its place.
m 14. In newly designated paragraph
(e)(7), Example 8, remove the language
“(e)(3)(i)(A)” wherever it appears, and
add the language “(e)(4)(i)(A)” in its
place.
m 15. Revising newly designated
paragraph (e)(8).

The addition and revision read as
follows:

§1.368-1 Purpose and scope of exception
of reorganization exchanges.
* * * * *

(e] R

(2) Measuring continuity of interest—
(i) In general. In determining whether a
proprietary interest in the target
corporation is preserved, the
consideration to be exchanged for the
proprietary interests in the target

corporation pursuant to a contract to
effect the potential reorganization shall
be valued on the last business day
before the first date such contract is a
binding contract, if such contract
provides for fixed consideration.

(ii) Binding contract—(A) In general.
A binding contract is an instrument
enforceable under applicable law
against the parties to the instrument.
The presence of a condition outside the
control of the parties (including, for
example, regulatory agency approval)
shall not prevent an instrument from
being a binding contract. Further, the
fact that insubstantial terms remain to
be negotiated by the parties to the
contract, or that customary conditions
remain to be satisfied, shall not prevent
an instrument from being a binding
contract.

(B) Modifications—(1) In general. If a
term of a binding contract that relates to
the amount or type of the consideration
the target shareholders will receive in a
potential reorganization is modified
before the closing date of the potential
reorganization, and the contract as
modified is a binding contract, the date
of the modification shall be treated as
the first date there is a binding contract.

(2) Exception. Notwithstanding
paragraph (e)(2)(ii)(B)(1) of this section,
a modification of a term that relates to
the amount or type of consideration the
target shareholders will receive in a
potential reorganization will not be
treated as a modification for purposes of
that provision if—

(i) That modification has the sole
effect of providing for the issuance of
additional shares of issuing corporation
stock to the target corporation
shareholders; and

(1) The execution of the potential
reorganization would have resulted in
the preservation of a substantial part of
the value of the target corporation
shareholders’ proprietary interest in the
target corporation if there had been no
modification.

(C) Tender offers. For purposes of this
paragraph (e)(2), a tender offer that is
subject to section 14(d) of the Securities
and Exchange Act of 1934 [15 U.S.C.
78n(d)(1)] and Regulation 14D (17 CFR
240.14d-1 through 240.14d-101) and is
not pursuant to a binding contract, is
treated as a binding contract made on
the date of its announcement,
notwithstanding that it may be modified
by the offeror or that it is not
enforceable against the offerees. If a
modification (not pursuant to a binding
contract) of such a tender offer is subject
to the provisions of Regulation 14d-6(c)
(17 CFR 240.14d-6(c)) and relates to the
amount or type of the consideration
received in the tender offer, then the
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date of the modification shall be treated
as the first date there is a binding
contract.

(iii) Fixed consideration—(A) In
general. A contract provides for fixed
consideration if it provides—

(1) The number of shares of each class
of stock of the issuing corporation, the
amount of money, and the other
property (identified either by value or
by specific description), if any, to be
exchanged for all of the proprietary
interests in the target corporation;

(2) The number of shares of each class
of stock of the issuing corporation, the
amount of money, and the other
property (identified either by value or
by specific description), if any, to be
exchanged for each proprietary interest
in the target corporation;

(3) The percentage of the number of
shares of each class of proprietary
interests in the target corporation, or the
percentage (by value) of the proprietary
interests in the target corporation, to be
exchanged for stock of the issuing
corporation, provided that the
proprietary interests in the target
corporation to be exchanged for stock of
the issuing corporation and the
proprietary interests in the target
corporation to be exchanged for
consideration other than stock of the
issuing corporation each represents an
economically reasonable exchange as of
the last business day before the first date
there is a binding contract to effect the
potential reorganization; or

(4) The percentage of each proprietary
interest in the target corporation to be
exchanged for stock of the issuing
corporation, provided that the portion of
each proprietary interest in the target
corporation to be exchanged for stock of
the issuing corporation and the portion
of each proprietary interest in the target
corporation to be exchanged for
consideration other than stock of the
issuing corporation each represents an
economically reasonable exchange as of
the last business day before the first date
there is a binding contract to effect the
potential reorganization.

(B) Shareholder elections—(1) In
general. A contract that is not described
in paragraph (e)(2)(iii)(A) of this section
and pursuant to which a target
corporation shareholder has an election
to receive stock and/or money and other
property in respect of target corporation
stock is treated as providing for fixed
consideration if the contract provides—

(/) The minimum number of shares of
each class of stock of the issuing
corporation and the maximum amount
of money and other property (identified
either by value or by specific
description) to be exchanged for all of

the proprietary interests in the target
corporation; or

(7)) The minimum percentage of the
number of shares of each class of
proprietary interests in the target
corporation, or the minimum percentage
(by value) of the proprietary interests in
the target corporation, to be exchanged
for stock of the issuing corporation,
provided that the proprietary interests
in the target corporation to be
exchanged for stock of the issuing
corporation and the proprietary interests
in the target corporation to be
exchanged for consideration other than
stock of the issuing corporation each
represents an economically reasonable
exchange as of the last business day
before the first date there is a binding
contract to effect the potential
reorganization.

(2) Special rules. (i) In the case of a
shareholder election described in
paragraph (e)(2)(iii)(B)(1)(i) of this
section, the determination of whether a
proprietary interest in the target
corporation is preserved shall be made
by assuming the issuance by the issuing
corporation of the minimum number of
shares of each class of stock of the
issuing corporation and the maximum
amount of money and other property
allowable under the contract and
without regard to the number of shares
of each class of stock of the issuing
corporation and the amount of money
and other property actually exchanged
thereafter for proprietary interests in the
target corporation.

(1) In the case of a shareholder
election described in paragraph
(e)(2)(1ii)(B)(1)(ii) of this section, the
determination of whether a proprietary
interest in the target corporation is
preserved shall be made by assuming
the issuance of issuing corporation stock
in exchange for the minimum
percentage of the number of shares of
each class of proprietary interests in the
target corporation, or the minimum
percentage (by value) of proprietary
interests in the target corporation, as the
case may be, to be exchanged for stock
of the issuing corporation allowable
under the contract and without regard to
the percentage of the number of shares
of each class of proprietary interests in
the target corporation, or the percentage
(by value) of proprietary interests in the
target corporation, actually exchanged
for stock of the issuing corporation.

(C) Contingent consideration—(1) In
general. In general, the fact that a
contract provides for contingent
consideration will prevent a contract
from being treated as providing for fixed
consideration. However, a contract will
not fail to be treated as providing for
fixed consideration solely as a result of

a provision that provides for contingent
consideration, if—

(1) The contingent consideration
consists solely of stock of the issuing
corporation; and

(1) The execution of the potential
reorganization would have resulted in
the preservation of a substantial part of
the value of the target corporation
shareholders’ proprietary interests in
the target corporation if none of the
contingent consideration were delivered
to the target corporation shareholders.

(2) Exception for escrows. For
purposes of paragraph (e)(2)(iii)(C)(1) of
this section, contingent consideration
does not include consideration paid in
escrow to secure target’s performance of
customary pre-closing covenants or
customary target representations and
warranties.

(D) Escrows. Placing part of the
consideration to be exchanged for
proprietary interests in the target
corporation in escrow to secure target’s
performance of customary pre-closing
covenants or customary target
representations and warranties will not
prevent a contract from being treated as
providing for fixed consideration.

(E) Anti-dilution clauses. The
presence of a customary anti-dilution
clause will not prevent a contract from
being treated as providing for fixed
consideration. However, the absence of
such a clause will prevent a contract
from being treated as providing for fixed
consideration if the issuing corporation
alters its capital structure between the
first date there is an otherwise binding
contract to effect the potential
reorganization and the effective date of
the potential reorganization in a manner
that materially alters the economic
arrangement of the parties to the
binding contract.

(F) Dissenters’ rights. The possibility
that some shareholders may exercise
dissenters’ rights and receive
consideration other than that provided
for in the binding contract will not
prevent the contract from being treated
as providing for fixed consideration.

(G) Fractional shares. The fact that
money may be paid in lieu of issuing
fractional shares will not prevent a
contract from being treated as providing
for fixed consideration.

(iv) Valuation of new issuances. For
purposes of applying paragraph (e)(2)(i)
of this section, any class of stock,
securities, or indebtedness that the
issuing corporation issues to the target
corporation shareholders pursuant to
the potential reorganization and that
does not exist before the first date there
is a binding contract to effect the
potential reorganization is deemed to
have been issued on the last business
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day before the first date there is a
binding contract to effect the potential
reorganization.

(v) Examples. For purposes of the
examples in this paragraph (e)(2)(v), P is
the issuing corporation, T is the target
corporation, S is a wholly owned
subsidiary of P, all corporations have
only one class of stock outstanding, A
is an individual, no transactions other
than those described occur, and the
transactions are not otherwise subject to
recharacterization. The following
examples illustrate the application of
this paragraph (e)(2):

Example 1. Application of signing date
rule. On January 3 of Year 1, P and T sign
a binding contract pursuant to which T will
be merged with and into P on June 1 of Year
1. Pursuant to the contract, the T
shareholders will receive 40 P shares and $60
of cash in exchange for all of the outstanding
stock of T. Twenty of the P shares, however,
will be placed in escrow to secure customary
target representations and warranties. The P
stock is listed on an established market. On
January 2 of Year 1, the value of the P stock
is $1 per share. On June 1 of Year 1, T merges
with and into P pursuant to the terms of the
contract. On that date, the value of the P
stock is $.25 per share. None of the stock
placed in escrow is returned to P. Because
the contract provides for the number of
shares of P and the amount of money to be
exchanged for all of the proprietary interests
in T, under paragraph (e)(2) of this section,
there is a binding contract providing for fixed
consideration as of January 3 of Year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of Year 1. Because, for
continuity of interest purposes, the T stock
is exchanged for $40 of P stock and $60 of
cash, the transaction preserves a substantial
part of the value of the proprietary interest
in T. Therefore, the transaction satisfies the
continuity of interest requirement.

Example 2. Treatment of forfeited
escrowed stock. (i) The facts are the same as
in Example 1 except that T’s breach of a
representation results in the escrowed
consideration being returned to P. Because
the contract provides for the number of
shares of P and the amount of money to be
exchanged for all of the proprietary interests
in T, under paragraph (e)(2) of this section,
there is a binding contract providing for fixed
consideration as of January 3 of Year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of Year 1. Because, for
continuity of interest purposes, the T stock
is exchanged for $20 of P stock and $60 of
cash, the transaction does not preserve a
substantial part of the value of the
proprietary interest in T. Therefore, the
transaction does not satisfy the continuity of
interest requirement.

(ii) The facts are the same as in Example
2 (i) except that the consideration placed in
escrow consists solely of eight of the P shares
and $12 of the cash. Because the contract

provides for the number of shares of P and
the amount of money to be exchanged for all
of the proprietary interests in T, under
paragraph (e)(2) of this section, there is a
binding contract providing for fixed
consideration as of January 3 of Year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of Year 1. Because, for
continuity of interest purposes, the T stock
is exchanged for $32 of P stock and $48 of
cash, the transaction preserves a substantial
part of the value of the proprietary interest
in T. Therefore, the transaction satisfies the
continuity of interest requirement.

Example 3. Redemption of stock received
pursuant to binding contract. The facts are
the same as in Example 1 except that A owns
50 percent of the outstanding stock of T
immediately prior to the merger and receives
10 P shares and $30 in the merger and an
additional 10 P shares upon the release of the
stock placed in escrow. In connection with
the merger, A and S agree that, immediately
after the merger, S will purchase any P shares
that A acquires in the merger for $1 per
share. Shortly after the merger, S purchases
A’s P shares for $20. Because the contract
provides for the number of shares of P and
the amount of money to be exchanged for all
of the proprietary interests in T, under
paragraph (e)(2) of this section, there is a
binding contract providing for fixed
consideration as of January 3 of Year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of Year 1. In addition,

S is a person related to P under paragraph
(e)(4)(1)(A) of this section. Accordingly, A is
treated as exchanging his T shares for $50.
Because, for continuity of interest purposes,
the T stock is exchanged for $20 of P stock
and $80 of cash, the transaction does not
preserve a substantial part of the value of the
proprietary interest in T. Therefore, the
transaction does not satisfy the continuity of
interest requirement.

Example 4. Modification of binding
contract—continuity not preserved. The facts
are the same as in Example 1 except that on
April 1 of Year 1, the parties modify their
contract. Pursuant to the modified contract,
which is a binding contract, the T
shareholders will receive 50 P shares (an
additional 10 shares) and $75 of cash (an
additional $15 of cash) in exchange for all of
the outstanding T stock. On March 31 of Year
1, the value of the P stock is $.50 per share.
Under paragraph (e)(2) of this section,
although there was a binding contract
providing for fixed consideration as of
January 3 of Year 1, terms of that contract
relating to the consideration to be provided
to the target shareholders were modified on
April 1 of Year 1. Because the modified
contract provides for the number of P shares
and the amount of money to be exchanged for
all of the proprietary interests in T, under
paragraph (e)(2) of this section, the modified
contract is a binding contract providing for
fixed consideration as of April 1 of Year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the

P stock on March 31 of Year 1. Because, for
continuity of interest purposes, the T stock
is exchanged for $25 of P stock and $75 of
cash, the transaction does not preserve a
substantial part of the value of the
proprietary interest in T. Therefore, the
transaction does not satisfy the continuity of
interest requirement.

Example 5. Modification of binding
contract disregarded—continuity preserved.
The facts are the same as in Example 4
except that, pursuant to the modified
contract, which is a binding contract, the T
shareholders will receive 60 P shares (an
additional 20 shares as compared to the
original contract) and $60 of cash in
exchange for all of the outstanding T stock.
In addition, on March 31 of Year 1, the value
of the P stock is $.40 per share. Under
paragraph (e)(2) of this section, although
there was a binding contract providing for
fixed consideration as of January 3 of Year 1,
terms of that contract relating to the
consideration to be provided to the target
shareholders were modified on April 1 of
Year 1. Nonetheless, the modification has the
sole effect of providing for the issuance of
additional P shares to the T shareholders. In
addition, the execution of the terms of the
contract without regard to the modification
would have resulted in the preservation of a
substantial part of the value of the T
shareholders’ proprietary interest in T
because, for continuity of interest purposes,
the T stock would have been exchanged for
$40 of P stock and $60 of cash. Therefore, the
modification is not treated as a modification
under paragraph (e)(2) of this section.
Accordingly, whether the transaction
satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock on January 2 of Year 1.
Despite the modification, the transaction
continues to satisfy the continuity of interest
requirement.

Example 6. New issuance. The facts are the
same as in Example 1, except that, in lieu of
the $60 of cash, the T shareholders will
receive a new class of P securities that will
be publicly traded. In the aggregate, the
securities will have a stated principal amount
of $60 and bear interest at the average LIBOR
(London Interbank Offered Rates) during the
10 days prior to the potential reorganization.
If the T shareholders had been issued the P
securities on January 2 of Year 1, the P
securities would have had a value of $60
(determined by reference to the value of
comparable publicly traded securities).
Whether the transaction satisfies the
continuity of interest requirement is
determined by reference to the value of the
P stock and the P securities to be issued to
the T shareholders on January 2 of Year 1.
Under paragraph (e)(2)(iv) of this section, for
purposes of valuing the new P securities,
they will be treated as having been issued on
January 2 of Year 1. Because, for continuity
of interest purposes, the T stock is exchanged
for $40 of P stock and $60 of other property,
the transaction preserves a substantial part of
the value of the proprietary interest in T.
Therefore, the transaction satisfies the
continuity of interest requirement.

Example 7. Economically unreasonable
exchange. On January 3 of Year 1, P and T
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sign a binding contract pursuant to which T
will be merged with and into P on June 2 of
Year 1. At that time, A is T’s sole
shareholder. Pursuant to the contract, 60
percent of the T stock will be exchanged for
$80 of cash and 40 percent of the T stock will
be exchanged for 20 shares of P stock. As of
January 2, 20 shares of P stock have a value
of $20, representing only 20 percent of the
value of the total consideration to be received
by the T shareholders. Because the
percentage of proprietary interests in the
target corporation to be exchanged for stock
of the issuing corporation and the proprietary
interests in the target corporation to be
exchanged for money do not each represent
an economically reasonable exchange as of
the last business day before the first date
there is a binding contract to effect the
potential reorganization, under paragraph
(e)(2)(iii)(A)(3) of this section, the contract is
not treated as a binding contract that
provides for fixed consideration.

Example 8. Absence of anti-dilution
clause. On January 3 of Year 1, P and T sign
a binding contract pursuant to which T will
be merged with and into P on June 1 of Year
1. Pursuant to the contract, the T
shareholders will receive 40 P shares and $60
of cash in exchange for all of the outstanding
stock of T. The contract does not contain a
customary anti-dilution provision. The P
stock is listed on an established market. On
January 2 of Year 1, the value of the P stock
is $1 per share. On April 10 of Year 1, P
issues its stock to effect a stock split; each
shareholder of P receives an additional share
of P for each P share that it holds. On April
11 of Year 1, the value of the P stock is $.50
per share. Because P altered its capital
structure between January 3 and June 1 of
Year 1 in a manner that materially alters the
economic arrangement of the parties, under
paragraph (e)(2)(iii)(E) of this section, the
contract is not treated as a binding contract
that provides for fixed consideration.

Example 9. Shareholder election with a
proration mechanism. On January 3 of Year
1, P and T sign a binding contract pursuant
to which T will be merged with and into P
on June 1 of Year 1. Pursuant to the contract,
at the shareholders’ election, each share of T
will be exchanged for cash of $1 or,
alternatively, P stock that has a value of $1,
if the value of each share of P stock is at least
$.80 and no more than $1.20 on the effective
date of the potential reorganization; 1.25
shares of P stock, if the value of each share
of P stock is less than $.80 on the effective
date of the potential reorganization; or .83
shares of P stock, if the value of each share
of P stock is more than $1.20 on the effective
date of the potential reorganization. In
addition, the contract provides for a
proration mechanism to ensure that 50
percent of the T shares will be exchanged for
cash and 50 percent of the T shares will be
exchanged for P stock. On January 2 of Year
1, T has 100 shares outstanding. The P stock
is listed on an established market. On
January 2 of Year 1, the value of the P stock
is $1 per share. Because the contract provides
for the percentage of the number of shares of
each class of proprietary interests in T, and
the percentage (by value) of the proprietary
interests in T, to be exchanged for stock of

P and the other requirements of paragraph
(e)(2)(iii)(A)(3) of this section are satisfied,
there is a binding contract providing for fixed
consideration as of January 3 of Year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of Year 1. Because, for
continuity of interest purposes, the T stock
is exchanged for $50 of P stock and $50 of
cash, the transaction preserves a substantial
part of the value of the proprietary interest
in T. Therefore, the transaction satisfies the
continuity of interest requirement.

* * * * *

(8) Effective date. Paragraphs (e)(1)
and (e)(3) through (e)(7) of this section
apply to transactions occurring after
January 28, 1998, except that they do
not apply to any transaction occurring
pursuant to a written agreement which
is binding on January 28, 1998, and at
all times thereafter. Paragraph (e)(1)(ii)
of this section, however, applies to
transactions occurring after August 30,
2000, unless the transaction occurs
pursuant to a written agreement that is
(subject to customary conditions)
binding on that date and at all times
thereafter. Taxpayers who entered into a
binding agreement on or after January
28, 1998, and before August 30, 2000,
may request a private letter ruling
permitting them to apply the final
regulation to their transaction. A private
letter ruling will not be issued unless
the taxpayer establishes to the
satisfaction of the IRS that there is not
a significant risk of different parties to
the transaction taking inconsistent
positions, for Federal tax purposes, with
respect to the applicability of the final
regulations to the transaction. Paragraph
(e)(2) of this section applies to
transactions occurring pursuant to
binding contracts entered into after
September 16, 2005.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: September 6, 2005.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury (Tax Policy).

[FR Doc. 05-18263 Filed 9-15-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-05-112]

RIN 1625-AA-09

Drawbridge Operation Regulations;
James River, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the James River Bridge, mile 5.0, across
the James River between Isle of Wight
and Newport News, Virginia. This
deviation allows the drawbridge to
remain closed-to-navigation on two 3-
day closure periods from 7 a.m. on
October 14 through 5 p.m. October 17,
2005, and from 7 a.m. on November 18
through 5 p.m. November 21, 2005, to
facilitate mechanical repairs.

DATES: This deviation is effective from

7 a.m. on October 14, 2005, until 5 p.m.
on November 21, 2005.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (obr), Fifth Coast
Guard District, Federal Building, 1st
Floor, 431 Crawford Street, Portsmouth,
VA 23704-5004 between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (757) 398—6222. Commander (obr),
Fifth Coast Guard District maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: Bill
H. Brazier, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398-6422.

SUPPLEMENTARY INFORMATION: The James
River Bridge, a vertical-lift drawbridge,
has a vertical clearance in the closed
position to vessels of 60 feet and 145
feet in the full open position, at mean
high water.

Electrical Motor Services Industrial,
Inc. (EMS), is the contractor engaged to
perform these repairs for the Virginia
Department of Transportation (VDOT),
the bridge owner. EMS, on behalf of
VDOT, requested a temporary deviation
from the operating regulations for the
James River Bridge, set out in 33 CFR
117.5, that requires the bridge to open
promptly and fully for the passage of
vessels when a request to open is given.

EMS requested qt'he temporary
deviation to close the James River
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Bridge to navigation to replace and
install the existing motor and coupling.
The vertical lift span will be locked in
the closed-to-navigation position for two
3-day closure periods: From 7 a.m. on
October 14, 2005, through 5 p.m. on
October 17, 2005, and from 7 a.m. on
November 18, 2005, through 5 p.m. on
November 21, 2005. During these
periods, the work requires completely
immobilizing the operation of the
vertical lift span in the closed-to-
navigation position.

The Coast Guard has informed the
known users of the waterway of the
closure periods for the bridge so that
these vessels can arrange their transits
to minimize any impact caused by the
temporary deviation.

The District Commander has granted
temporary deviation from the operating
requirements listed in 33 CFR 117.35 for
the purpose of repairing the drawbridge.
The temporary deviation allows the
James River Bridge, at mile 5.0, between
Isle of Wight and Newport News,
Virginia, to remain closed to navigation
on two 3-day closure periods: From 7
a.m. on October 14, 2005, through 5
p-m. on October 17, 2005, and from 7
a.m. on November 18, 2005, through 5
p.m. on November 21, 2005.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operations as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: September 9, 2005.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. 05-18481 Filed 9-15-05; 8:45 am]|
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 49
[R10-OAR-2005-TR-0001; FRL-7970-2]

Announcement of the Delegation of
Partial Administrative Authority for
Implementation of Federal
Implementation Plan for the Nez Perce
Reservation to the Nez Perce Tribe

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Delegation of authority;
technical amendment.

SUMMARY: This action announces that on
June 27, 2005, EPA Region 10 and the
Nez Perce Tribe entered into a Partial
Delegation of Administrative Authority

to carry out certain day-to-day activities
associated with administration of the
Federal Implementation Plan for the
Nez Perce Reservation (Nez Perce FIP).
A note of this partial delegation is being
added to the Nez Perce FIP.

DATES: This action is effective
September 16, 2005. The date of
delegation can be found in the
SUPPLEMENTARY INFORMATION section of
this document.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. R10-OAR-2005-TR-0001. The
delegation agreement and other docket
materials are available electronically in
EDOCKET, EPA’s electronic public
docket and comment system, found at
http://www.epa.gov/edocket, or in hard
copy from Steve Body at EPA Region 10,
Office of Air, Waste and Toxics (AWT-
107), 1200 Sixth Avenue, Seattle,
Washington 98101, or via e-mail at
body.steve@epa.gov. Additional
information may also be obtained from
the Nez Perce Tribe by contacting Julie
Simpson, Air Quality Project
Coordinator, Environmental Restoration
and Waste Management (ERWM), Nez
Perce Tribe, P.O. Box 365, Lapwai,
Idaho 82540.

FOR FURTHER INFORMATION CONTACT:
Steve Body at telephone number: (206)
553-0782, e-mail address:
body.steve@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION: The
purpose of this action is to announce
that on June 27, 2005, EPA Region 10,
delegated partial administrative
authority for implementation of certain
provisions of the Nez Perce FIP to the
Nez Perce Tribe. See 40 CFR part 49,
subpart M, section 10401 through
10430, as authorized by 40 CFR 49.122
of the Federal Air Rules for
Reservations, (FARR), 40 CFR part 49,
subpart C.

I. Authority To Delegate

Federal regulation 40 CFR 49.122
provides EPA authority to delegate to
Indian tribes partial administrative
authority to administer provisions of the
Federal Air Rules for Reservations
(FARR), 40 CFR part 49, subpart C.
Tribes must submit a request to the
Regional Administrator that meets the
requirements of 40 CFR 49.122.

IL. Partial Delegation of Administrative
Authority

On June 27, 2005, EPA entered into an
“Agreement for Partial Delegation of the
Federal Implementation Plan for the
Nez Perce Reservation by the United
States Environmental Protection
Agency, Region 10, to the Nez Perce

Tribe.” The Delegation Agreement
provides authority for the Nez Perce
Tribe to administer the following rules
that are part of the Federal
Implementation Plan for the Nez Perce
Tribe of Idaho, 40 CFR 49.10401
through 49.10430: 49.10410(b) Section
49.124 Rule for limiting visible
emissions; 49.10410(i) Section 49.131
General rule for open burning;
49.10410(j) Section 49.132 Rule for
general open burning permits;
49.10410(k) Section 49.133 Rule for
agricultural burning permits;
49.10410(1) Section 49.134 Rule for
forestry and silvicultural burning
permits; and 49.10410(n) Section 49.137
Rule for air pollution episodes.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553 (b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s rule final without
prior proposal and opportunity for
comment because EPA is merely
informing the public of partial
delegation of administrative authority to
the Nez Perce Tribe and making a
technical amendment to the Code of
Federal Regulations (CFR) by adding a
note announcing the partial delegation.
Thus, notice and public procedure are
unnecessary. EPA finds that this
constitutes good cause under 5 U.S.C.
553(b)(B).

Moreover, since today’s action does
not create any new regulatory
requirements, EPA finds that good cause
exists to provide for an immediate
effective date pursuant to 5 U.S.C.
553(d)(3).

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely makes a
technical amendment and gives notice
of a partial delegation of administrative
authority. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). This rule does
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not contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

Executive Order 13175, entitled
“Consultation and Coordination With
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”” Under
section 5(b) of Executive Order 13175,
EPA may not issue a regulation that has
tribal implications, that imposes
substantial direct compliance costs, and
that is not required by statute, unless
the Federal government provides the
funds necessary to pay the direct
compliance costs incurred by tribal
governments, or EPA consults with
tribal officials early in the process of
developing the proposed regulation.
Under section 5(c) of Executive Order
13175, EPA may not issue a regulation
that has tribal implications and that
preempts tribal law, unless the Agency
consults with tribal officials early in the
process of developing the regulation.
EPA has concluded that this rule may
have tribal implications. EPA’s action
fulfills a requirement to publish a notice
announcing partial delegation of
administrative authority to the Nez
Perce Tribe and noting the partial
delegation in the CFR. However, it will
neither impose substantial direct
compliance costs on tribal governments,
nor preempt tribal law. Thus, the
requirements of sections 5(b) and 5(c) of
the Executive Order do not apply to this
rule.

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This technical
amendment merely notes that partial
delegation of administrative authority to
the Nez Perce Tribe is in effect. This
rule also is not subject to Executive
Order 13045, “Protection of Children
From Environmental Health Risks and

Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

This action does not involve technical
standards; thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.). The
Congressional Review Act, 5 U.S.C. 801
et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of
1996, generally provides that before a
rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 15,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 49

Administrative practice and
procedure, Air pollution control,
Indians, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: September 7, 2005.

Julie M. Hagensen,

Acting Regional Administrator, Region 10.
m Chapter], title 40 of the Code of
Federal Regulations is amended as
follows:

PART 49—[Amended]

m 1. The authority citation for part 49
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart M—[Amended]

m 2. Section 49.10410 is amended by
adding a note to the end of the section
to read as follows:

§49.10410 Federally-promulgated
regulations and Federal implementation
plans.

* * * * *

Note to §49.10410: EPA entered into
a Partial Delegation of Administrative
Authority Agreement with the Nez
Perce Tribe on June 27, 2005 for the
rules listed in paragraphs (b), (i), (j), (k),
(1) and (n) of this section.

[FR Doc. 05-18425 Filed 9—15-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO3-OAR-2005-DE—-0001; FRL-7970-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Withdrawal of Direct Final
Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of direct final rule.

SUMMARY: Due to adverse comments,
EPA is withdrawing the direct final rule
to approve Delaware’s State
Implementation Plan (SIP) revision. The
SIP revision pertains to the
modifications to the ambient air quality
standards for ozone and fine particulate
matter. In the direct final rule published
on July 18, 2005 (70 FR 41146), we
stated that if we received adverse
comments by August 17, 2005, the rule
would be withdrawn and not take effect.
EPA subsequently received adverse
comments. EPA will address the
comments received in a subsequent
final action based upon the proposed
action also published on July 18, 2005
(70 FR 41166). EPA will not institute a
second comment period on this action.

DATES: The direct final rule is
withdrawn as of September 16, 2005.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.
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Dated: September 6, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m Accordingly, the added entry for
Delaware’s Regulation 1, Section 2, and
revised entries for Regulation 3,
Sections 1, 6, and 11 in 40 CFR
52.420(c) published at 70 FR 41147 are
withdrawn as of September 16, 2005.

[FR Doc. 05-18565 Filed 9—15-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2003-0129; FRL-7719-9]

Fluoxastrobin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
fluoxastrobin, (1E)-[2-[[6-(2-
chlorophenoxy)-5-fluoro-4-
pyrimydinylJoxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on leaf petioles
subgroup 4B; peanut; peanut, hay;
peanut, refined oil; tomato, paste;
vegetable, fruiting, group 8; and
vegetable, tuberous and corm, subgroup
1C. This regulation also establishes
tolerances for the indirect or inadvertent
combined residues of fluoxastrobin and
its Z isomer, in or on alfalfa, forage;
alfalfa, hay; cotton, gin byproducts;
grain, cereal, forage, fodder and straw,
group 16; grass, forage; grass, hay; and
vegetable, foliage of legume, group 7.
This regulation additionally establishes
tolerances for the combined residues of
fluoxastrobin, its Z isomer, and its
phenoxy-hydroxypyrimidine
metabolite, 6-(2-chlorophenoxy)-5-
fluoro-4-pyrimidinol, expressed as
fluoxastrobin, in or on cattle, fat; cattle,
meat; cattle, meat byproducts; goat, fat;
goat, meat; goat, meat byproducts; horse,
fat; horse, meat; horse, meat byproducts;
milk; milk, fat; sheep, fat; sheep, meat;
and sheep, meat byproducts. Bayer
CropScience requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA).

DATES: This regulation is effective
September 16, 2005. Objections and

requests for hearings must be received
on or before November 15, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VII. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP-2003—
0129. All documents in the docket are
listed in the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Tony Kish, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9443; e-mail address:
kish.tony@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

e Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be

affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of April 23,
2003 (68 FR 19991) (FRL-7303-1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3F6556) by Bayer
CropScience, 2 T.W. Alexander Drive,
Research Triangle Park, North Carolina
27709. The petition requests that 40
CFR 180.609 be amended by
establishing tolerances for the combined
residues of the fungicide fluoxastrobin,
(1E)-[2-[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]-oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on the raw
agricultural commodities (RACs) alfalfa,
forage at 0.05 parts per million (ppm);
alfalfa, hay at 1.0 ppm; cotton, gin
byproducts at 0.02 ppm; grain, cereal,
forage at 0.10 ppm; grain, cereal, hay at
0.10 ppm; grain, cereal, stover at 0.10
ppm; grain, cereal, straw at 0.10 ppm;
grass, forage at 0.10 ppm; grass, hay at
0.50 ppm; legume, forage at 0.05 ppm;
legume, hay at 0.05 ppm; legume, seed
at 0.01 ppm; peanut at 0.01 ppm;
peanut, hay at 20 ppm; peanut, refined
oil at 0.10 ppm; tomato, paste at 2.0
ppm; vegetable, foliage of legume, group
7 at 0.05 ppm; vegetable, fruiting, group
at 1.0 ppm; vegetable, leafy, petioles,
except brassica, subgroup at 5.0 ppm;
and vegetable, tuberous and corm,
subgroup at 0.01 ppm. The petition also
requests that 40 CFR 180.609 be
amended by establishing tolerances for
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the combined residues of fluoxastrobin,
(1E)-[2-[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]-oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its phenoxy-
hydroxypyrimidine metabolite, 6-(2-
chlorophenoxy)-5-fluoro-4-pyrimidinol,
in or on the RAGs cattle, fat at 0.10 ppm;
cattle, meat at 0.05 ppm; cattle, meat
byproducts at 0.20 ppm; milk at 0.01
ppm; and milk, fat at 0.10 ppm. That
notice included a summary of the
petition prepared by Bayer CropScience,
the registrant. Several comments
concerning the notice were received.
They are described and discussed in
Unit V.

Based on EPA’s review, the
aforementioned petition was revised by
the petitioner by adjusting some
tolerance levels, revising the tolerance
expression, and revising the commodity
nomenclature to reflect the correct
commodity definitions. The tolerance
expression was revised to reflect the fact
that fluoxastrobin E-isomer, and not the
mixture of E- and Z-isomers, is the
proposed active ingredient. The petition
was also revised, based on extensive
field rotational crop data, to add
indirect tolerances for the combined
residues of fluoxastrobin and its Z-
isomer in/on rotated crops. As revised,
the petition seeks the establishment of
tolerances for combined residues of
fluoxastrobin, (1E)-[2-[[6-(2-
chlorophenoxy)-5-fluoro-4-
pyrimydinylJoxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on the RACs leaf
petioles subgroup 4B at 4.0 ppm; peanut
at 0.010 ppm; peanut, hay at 20.0 ppm;
peanut, refined oil at 0.030 ppm;
tomato, paste at 1.5 ppm; vegetable,
fruiting, group 8 at 1.0 ppm; and

vegetable, tuberous and corm, subgroup
1C at 0.010 ppm, the establishment of
tolerances for indirect or inadvertent
residues for the combined residues of
fluoxastrobin and its Z isomer, in or on
the RACs alfalfa, forage at 0.050 ppm;
alfalfa, hay at 0.10 ppm; cotton, gin
byproducts at 0.020 ppm; grain, cereal,
forage, fodder, and straw, group 16 at
0.10 ppm; grass, forage at 0.10 ppmy;
grass, hay at 0.50 ppm; and vegetable,
foliage of legume, group 7 at 0.050 ppm;
and the establishment of tolerances for
the combined residues of fluoxastrobin,
its Z isomer, and its phenoxy-
hydroxypyrimidine metabolite, 6-(2-
chlorophenoxy)-5-fluoro-4-pyrimidinol,
expressed as fluoxastrobin, in or on the
RAG:s cattle, fat at 0.10 ppm; cattle, meat
at 0.05 ppm; cattle, meat byproducts at
0.10 ppm; goat, fat at 0.10 ppm; goat,
meat at 0.05 ppm; goat, meat byproducts
at 0.10 ppm; horse, fat at 0.10 ppm;
horse, meat at 0.05 ppm; horse, meat
byproducts 0.10 ppm; milk at 0.02 ppm;
milk, fat at 0.50 ppm; sheep, fat at 0.10
ppm; sheep, meat at 0.05 ppm; and
sheep, meat byproducts at 0.10 ppm.
Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal upper limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) of
FFDCA defines “safe” to mean that
“there is a reasonable certainty that no
harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” This includes exposure
through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a

tolerance and to ‘“‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for the fluoxastrobin tolerances
described in Unit II. EPA’s assessment
of exposures and risks associated with
establishing these tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by fluoxastrobin are
discussed in Table 1. of this unit as well
as the no observed adverse effect level
(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100

90-Day oral toxicity-rats

for females.

NOAEL was 70.4 milligrams/kilogram/day (mg/kg/day) for males; 162.9 mg/kg/day

LOAEL was 580.0 mg/kg/day for males based on reduced body weight gain and
food intake, vacuolation in the zona fasciculate of the adrenal cortex, calculi in the
urethra and kidney, and histological lesions in kidney, urinary bladder, and ure-
thra; 1416.1 mg/kg/day for females based on increased liver weight (by 20%).

870.3100

90-Day oral toxicity-mice

high-dose females.

Neither a NOAEL nor a LOAEL were assigned. There was a dose related increase
in liver weight in both sexes and in kidney weight in females, in addition to other
effects whose toxicological relevance was considered uncertain. Among these ef-
fects were increased hepatocellular hypertrophy with cytoplasmic changes in the
high-dose males and minimal to moderate kidney tubular hypertrophy in mid- and
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxICITY—Continued
Guideline No. Study Type Results
870.3150 90-Day oral toxicity-dogs NOAEL was 3.0 mg/kg/day (100 ppm) for both males and females.

LOAEL was 24.8/24.2 mg/kg/day (800 ppm) for both males and females based on
dose-related reductions in net body weight gain and food efficiency in addition to
toxicity findings in the liver in both sexes (cholestasis) and in kidneys (increased
relative weights in females and degeneration of the proximal tubular epithelium in
males).

870.3200 28-Day dermal toxicity- NOAEL was 1,000 mg/kg/day (the limit dose, for both systemic and dermal effects).
rats No LOAEL was identified.
870.3700 Prenatal development-rats | Maternal NOAEL was greater than or equal to 1,000 milligrams per kilogram body-
weight per day (mg/kg bw/day; limit dose).

No maternal LOAEL was identified.

Developmental NOAEL was greater than or equal to 1,000 mg/kg bw/day.

No developmental LOAEL was identified.

870.3700 Prenatal development-rab- | Maternal NOAEL was 100 mg/kg/day.
bits Maternal LOAEL was 400 mg/kg/day based on cold ears, transient body weight loss,
and decreased food consumption.

Developmental NOAEL was greater than or equal to 400 mg/kg/day.

No developmental LOAEL was identified.

870.3800 Reproduction and fertility | Parental systemic NOAEL was 70.0 mg/kg/day for males and 84.7 mg/kg/day for fe-
effects-rats males.

Parental systemic LOAEL was 665.0 mg/kg/day for males and 825.4 mg/kg/day for
females based on decreased premating body weight gain of the P-generation
males and females and decreased premating absolute body weight of the F,
males and females.

Reproductive NOAEL was greater than 665.0 mg/kg/day for males and greater than
825.4 mg/kg/day for females.

No reproductive LOAEL was identified.

Offspring systemic NOAEL was 70.0 mg/kg/day for males and 84.7 mg/kg/day for fe-
males.

Offspring systemic LOAEL was 665.0 mg/kg/day for males and 825.4 mg/kg/day for
females based on decreased body weights, delayed preputial separation, and in-
complete ossification in the F, and/or F, males and females.

870.4100 Chronic toxicity-dogs NOAEL was 1.7 mg/kg/day for males and 1.5 mg/kg/day for females.

LOAEL was 8.1 mg/kg/day for males and 7.7 mg/kg/day for females based on body
weight reductions and hepatocytomegaly and cytoplasmic changes associated
with increased serum liver alkaline phosphatase indicative of cholestasis.

870.4200 Carcinogenicity--mice NOAEL was 775.6 mg/kg bw/day for males and 1265.1 mg/kg bw/day for females.
No LOAEL was identified.
There was no evidence of carcinogenicity.
870.4300 Combined chronic toxicity/ | NOAEL was 53.0 mg/kg/day for males and 181.3 mg/kg/day for females.
carcinogenicity--rats LOAEL was 271.9 mg/kg/day for males and 1083.2 mg/kg/day for females was
based on decreased body weight, decreased body weight gain, and decreased
food efficiency in both sexes; decreased spleen weight in males; and microscopic
lesions in the uterus of females. The apparent increase in tumors in the uterus
and thyroid were addressed and resolved by an Agency committee, which con-
cluded that no carcinogenic concern exists for fluoxastrobin.
870.6200 Acute neurotoxicity Neurotoxicity NOAEL was greater than or equal to 2,000 mg/kg (limit dose).
screening battery--rats No LOAEL was identified.
870.6200 Subchronic neurotoxicity Systemic NOAEL (systemic and neurotoxic) was 473.9/582.4 mg/kg/day for males
screening battery--rats and females, respectively.

No LOAEL was identified.

870.5100 Gene Mutation-in vitro Negative (considered non-mutagenic in Salmonella typhimurium cultures treated up
bacterial reverse gene to cytotoxic/ precipitating levels).
mutation

870.5100 Gene Mutation--in vitro Negative (considered non-mutagenic in this Salmonella typhimurium/microsome

bacterial reverse gene
mutation (the test sub-
stance was HEC 5725N
(E:Z ratio of 90%:10%)

test).
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxICITY—Continued

Guideline No. Study Type Results

870.5100 Gene Mutation--in vitro Negative (considered non-mutagenic in this Salmonella typhimurium/mammalian ac-
bacterial reverse gene tivation gene mutation assay).
mutation (the test sub-
stance was HEC 5725-
phenoxy-hydroxy-pyrim-
idine)

870.5100 Gene Mutation--in vitro Negative (considered non-mutagenic in this Salmonella typhimurium/mammalian ac-
bacterial reverse gene tivation gene mutation assay).
mutation (the test sub-
stance was HEC 5725-
dihydroxy- pyrimidine)

870.5300 Gene mutation-in vitro Negative (considered non-mutagenic in this in vitro forward mutation V79-HPRT
mammalian forward test).
gene mutation

870.5375 Gene Mutation--in vitro Negative (considered to be negative for clastogenicity in this in vitro mammalian cell
mammalian chro- test).
mosome aberrations in
Chinese hamster lung
(V79) cells

870.5395 Cytogenics-in vivo mam- Negative (considered non-clastogenic, as indicated by no increases in micronuclei in
malian cytogenetics - bone marrow).
micronucleus assay
(mouse)

870.7485 Metabolism and phar- Absorption, distribution, and metabolism were fully characterized in several rat me-
macokinetics-rat tabolism studies using each of the three 14C-radiolabeled rings in fluoxastrobin.

Absorption was almost complete following a single oral low dose. Peak plasma
concentrations were attained within 0.5 to 8 hours depending on the dose and
label position. Fecal excretion was the major route of elimination while renal ex-
cretion was a secondary route and elimination via expired air was negligible.
Fluoxastrobin was extensively metabolized as evidenced by the extensive metabo-
lite profiles from urine, feces, and bile and the relative absence of parent com-
pound (except in the feces of rats given the high dose).

870.7600 Dermal penetration--mon- | Following an 8-hour dermal application in a male monkey, absorption was negligible
key (1.16% preliminary, 2.16% main). The normalized absorption value for the main

study was 2.31%.

870.7800 Immunotoxicity-mouse No clinical signs of toxicity or mortality were found and no treatment-related effects
(subacute feeding were found on body weight, food intake, or B-cell activated, T-cell mediated IgM
study) response to SRBC. Based on these findings, and findings in the 90-day oral rat

study (no difference between the control and treated animals in spleen cell count,
macrophage activities after PMA stimulation and plaque-forming cell assay after
challenge with sheep erythrocytes), it was concluded that fluoxastrobin is not
immunotoxic. However, the study is considered unacceptable because of uncer-
tainty in dietary test material intake, failure to report spleen weight of each mouse
at necropsy, and failure of the laboratory to demonstrate its capability in per-
forming this type of assay.

B. Toxicological Endpoints

The highest dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the

variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

Three other types of safety or
uncertainty factors may be used:
“Traditional uncertainty factors;” the
“special FQPA safety factor;” and the
“default FQPA safety factor.” By the
term “‘traditional uncertainty factor,”
EPA is referring to those additional
uncertainty factors used prior to FQPA
passage to account for database

deficiencies. These traditional
uncertainty factors have been
incorporated by the FQPA into the
additional safety factor for the
protection of infants and children. The
term “‘special FQPA safety factor” refers
to those safety factors that are deemed
necessary for the protection of infants
and children primarily as a result of the
FQPA. The “default FQPA safety factor”
is the additional 10X safety factor that
is mandated by the statute unless it is
decided that there are reliable data to
choose a different additional factor
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(potentially a traditional uncertainty
factor or a special FQPA safety factor).
For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided

by an UF of 100 to account for
interspecies and intraspecies differences
and any traditional uncertainty factors
deemed appropriate (RfD = NOAEL/UF).
Where a special FQPA safety factor or
the default FQPA safety factor is used,
this additional factor is applied to the
RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of safety factor.
For non-dietary risk assessments
(other than cancer) the UF is used to

determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk). An example of how such a
probability risk is expressed would be to
describe the risk as one in one hundred

thousand (1 X 10-5), one in a million (1
X 10-6), or one in ten million (1 X 10-7).
Under certain specific circumstances,
MOE calculations will be used for the
carcinogenic risk assessment. In this
non-linear approach, a “point of
departure” is identified below which
carcinogenic effects are not expected.
The point of departure is typically a
NOAEL based on an endpoint related to
cancer effects though it may be a
different value derived from the dose
response curve. To estimate risk, a ratio
of the point of departure to exposure
(MOE_ancer = point of departure/
exposures) is calculated.

A summary of the toxicological
endpoints for fluoxastrobin used for
human risk assessment is shown in
Table 2. of this unit:

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FLUOXASTROBIN FOR USE IN HUMAN RISk

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment; Interspecies,
Intraspecies, and any Tradi-
tional UF

Special FQPA SF and
Level of Concern for Risk
Assessment

Study and Toxicological Effects

Acute Dietary

NOAEL = None

Not applicable

There was no indication of an adverse effect
attributable to a single dose. An aRfD was
not established.

Chronic Dietary (all popu-

lations) UF = 100X

NOAEL = 1.5 mg/kg/day

Special FQPA SF = 1X
cPAD = 0.015 mg/kg/day

Chronic Toxicology-Dog

LOAEL = 8.1 mg/kg/day for males and 7.7
mg/kg/day for females based on body
weight reductions, hepatocytomegaly, and
cytoplasmic changes associated with in-
creased serum liver alkaline phosphatase
that is indicative of cholestasis.

Incidental Short-Term Oral (1—

30 days) UF = 100X

NOAEL = 3.0 mg/kg/day

Residential LOC for MOE
=100

90-Day Subchronic Oral Toxicology-Dog

LOAEL = 24.8 mg/kg/day (800 ppm) for males
and 24.2 mg/kg/day (800 ppm) for females
based on dose-related reductions in net
body weight gain and food efficiency; tox-
icity findings in the liver (cholestasis) in both
sexes; and toxicity findings in the kidneys
(increased relative weights in females and
degeneration of the proximal tubular epithe-
lium in males).

Incidental Intermediate-Term

Oral (1-6 months) UF = 100X

NOAEL = 3.0 mg/kg/day

Residential LOC for MOE
=100

90-Day Subchronic Oral Toxicology-Dog

LOAEL = 24.8 mg/kg/day (800 ppm) for males
and 24.2 mg/kg/day (800 ppm) for females
based on dose-related reductions in net
body weight gain and food efficiency; tox-
icity findings in the liver (cholestasis) in both
sexes; and toxicity findings in the kidneys
(increased relative weights in females and
degeneration of the proximal tubular epithe-
lium in males).

Short-Term Dermal (1-30 days)

Not applicable

None

None: A 28-day dermal toxicity study in the rat
was negative up to the limit dose and there
are no developmental or neurotoxicity con-
cerns.
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TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FLUOXASTROBIN FOR USE IN HUMAN RISk
ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk Assess-

ment; Interspecies,

Intraspecies, and any Tradi-

tional UF

Special FQPA SF and
Level of Concern for Risk
Assessment

Study and Toxicological Effects

Intermediate-Term Dermal (1-6
months)

NOAEL = 3.0 mg/kg/day

UF = 100X

Dermal absorption rate =
2.3%

Residential LOC for MOE
=100

90-Day Subchronic Oral Toxicology-Dog

LOAEL = 24.8 mg/kg/day (800 ppm) for males
and 24.2 mg/kg/day (800 ppm) for females
based on dose-related reductions in net
body weight gain and food efficiency; tox-
icity findings in the liver (cholestasis) in both
sexes; and toxicity findings in the kidneys
(increased relative weights in females and
degeneration of the proximal tubular epithe-
lium in males).

Long-Term Dermal (greater
than 6 months)

NOAEL = 1.5 mg/kg/day
UF = 100X
Dermal absorption rate =

Residential LOC for MOE
=100

2.3%

Chronic Toxicology-Dog

LOAEL = 8.1 mg/kg/day for males and 7.7
mg/kg/day for females based on body
weight reductions, hepatocytomegaly, and
cytoplasmic changes associated with in-
creased serum liver alkaline phosphatase
that is indicative of cholestasis.

Short-Term Inhalation (1-30
days)

NOAEL = 3.0 mg/kg/day
UF = 100X

Residential LOC for MOE
=100

90-Day Subchronic Oral Toxicology-Dog

LOAEL = 24.8 mg/kg/day (800 ppm) for males
and 24.2 mg/kg/day (800 ppm) for females
based on dose-related reductions in net
body weight gain and food efficiency; tox-
icity findings in the liver (cholestasis) in both
sexes; and toxicity findings in the kidneys
(increased relative weights in females and
degeneration of the proximal tubular epithe-
lium in males).

Intermediate-Term Inhalation
(1-6 months)

NOAEL = 3.0 mg/kg/day
UF = 100X

Residential LOC for MOE
=100

90-Day Subchronic Oral Toxicology-Dog

LOAEL = 24.8 mg/kg/day (800 ppm) for males
and 24.2 mg/kg/day (800 ppm) for females
based on dose-related reductions in net
body weight gain and food efficiency; tox-
icity findings in the liver (cholestasis) in both
sexes; and toxicity findings in the kidneys
(increased relative weights in females and
degeneration of the proximal tubular epithe-
lium in males).

Long-Term Inhalation (greater
than 6 months)

NOAEL = 1.5 mg/kg/day
UF = 100X

Residential LOC for MOE
=100

Chronic Toxicology-Dog

LOAEL = 8.1 mg/kg/day for males and 7.7
mg/kg/day for females based on body
weight reductions, hepatocytomegaly, and
cytoplasmic changes associated with in-
creased serum liver alkaline phosphatase
that is indicative of cholestasis.

Cancer (oral, dermal, inhala-
tion)

Classification: Not likely to be carcinogenic to humans.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. As is described in Unit IL.,
tolerances for fluoxastrobin are being
established on a variety of raw
agricultural commodities. Risk
assessments were conducted by EPA to
assess dietary exposures from
fluoxastrobin in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide, if a toxicological study

has indicated the possibility of an effect
of concern occurring as a result of a one-
day or single exposure. The
toxicological database for fluoxastrobin
identified no adverse effect attributable
to a single dose, therefore an acute
dietary exposure assessment was not
performed.

ii. Chronic exposure. In conducting
the chronic dietary risk assessment EPA
used the Dietary Exposure Evaluation
Model software with the Food
Commodity Intake Database (DEEM-

FCID™ version 2.0) and the Lifeline™
model, version 2.0, both of which
incorporate food consumption data as
reported by respondents in the USDA
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). The assumptions
made for the chronic dietary exposure
assessments were that residues, for all
commodities, were present at 100% of
the tolerance levels and fluoxastrobin
was applied to 100% of each crop to
which it may be applied.
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2. Dietary exposure from drinking
water. The Agency does not have
drinking water monitoring exposure
data to use in a comprehensive dietary
exposure analysis and risk assessment
for fluoxastrobin, a new pesticidal
chemical. Because of this the Agency
made drinking water concentration
estimates by use of simulation or
modeling, which takes into account data
on the physical and chemical
characteristics of fluoxastrobin.

The Agency used the Pesticide Root
Zone Model/Exposure Analysis
Modeling System (PRZM/EXAMS
(PRZM version 3.12 beta and EXAMS
version 2.98.04)), to produce estimates
of pesticide concentrations in an index
reservoir (the surface water
concentration estimates). The Screening
Concentrations in Ground Water (SCI-
GROW) model was used to predict
pesticide concentrations in shallow
ground water (the ground water
concentration estimates). The surface
water concentration analysis was based
on the turf use, which has the highest
labeled annual application rate and
assumes the highest default value of
87% percentage cropped area (PCA)
land use around the index reservoir.
The assumptions in this analysis are
therefore also conservative. The ground
water concentration analysis was based
on the maximum pesticide use rate (the
turf use again), the persistence of
fluoxastrobin in soil, and the ability of
fluoxastrobin to leach.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
screen for sorting out pesticides for
which it is unlikely that drinking water
concentrations would exceed human
health levels of concern.

Estimated drinking water
concentrations (EDWCs) derived from
these models are used to calculate
drinking water levels of comparison
(DWLOCs). The DWLOCs are used as
points of comparison against the
EDWCs. DWLOCs are theoretical upper
limits on the concentration of a
pesticide that could occur in drinking
water without exceeding the size of the
risk cup, considering the aggregate
exposure to that pesticide in food and
from residential uses. Since DWLOCs
represent maximum allowable exposure
to fluoxastrobin in drinking water, they
are further discussed in the aggregate
risk sections in Unit IILE.

Based on the PRZM/EXAMS and SCI-
GROW models, the EDWCs of

fluoxastrobin for acute exposures are 28
parts per billion (ppb) for surface water
and less than 1 ppb for ground water.
The EDWCs for chronic exposures are
14 ppb for surface water and less than

1 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

There is potential for homeowner
exposure to fluoxastrobin in residential
settings by entry to turf areas where this
fungicide has previously been applied,
such as lawns where children might
play or golf courses that adults might be
active on. Therefore, risk assessments
have been performed for residential
postapplication scenarios. However,
only professional pest control operators
will be allowed to make the turf
applications so residential handler
exposure was not evaluated.

Since chemical-specific data were
unavailable, the Agency used general
current approaches for non-
occupational assessment and believes
that the calculated risks represent
screening level estimates. Maximum
application rates have been used for all
scenarios, and the risk estimates assume
no dissipation of residues after day zero
and do not consider removal of residues
as a result of periodic cutting of the
grass. Additionally, the intermediate-
term endpoint was used for dermal risk
estimates, even though the non-
occupational exposure duration is
believed to mostly be short-term (as a
result of the use pattern), because no
short-term dermal toxicity endpoint was
identified.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fluoxastrobin and any other substances
and fluoxastrobin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that fluoxastrobin has a
common mechanism of toxicity with
other substances. For information

regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s OPP concerning
common mechanism determinations
and procedures for cumulating effects
from substances found to have a
common mechanism on EPA’s web site
at http://www.epa.gov/pesticides/
cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
The toxicity database for fluoxastrobin,
including acceptable developmental
toxicity studies in rats and rabbits, as
well as a two-generation reproduction
toxicity study, provides no indication of
prenatal and/or post-natal sensitivity.

3. Conclusion. There is a complete
toxicity data base for fluoxastrobin and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. The
Agency therefore has recommended
reducing the special FQPA SF to 1X,
based on the following additional
considerations. First, there are no low
risk concerns indicated by the various
hazard studies. The study data are of
high quality, and there are no residual
uncertainties with regard to the pre-
and/or postnatal toxicity of this
chemical. Second, the dietary food
exposure assessment utilizes proposed
tolerance level or higher residues and
100% crop treated information for all
commodities. By using these screening-
level assessments, chronic exposures
and risks will not be underestimated.
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Third, the dietary drinking water
assessments utilize values generated by
models and associated modeling
parameters which are designed to
provide conservative, health protective,
high-end estimates of water
concentrations. Fourth, the residential
exposure assessment utilizes activity-
specific transfer coefficients and turf
transferable residues (TTR), as well as
maximum application rates for the
postapplication scenario. The
residential assessment is based on
reliable data and is unlikely to
underestimate exposure/risk.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against EDWCs.
DWLOC values are theoretical upper
limits on a pesticide’s concentration in
drinking water in light of total aggregate
exposure to a pesticide in food and
residential uses, not regulatory
standards for drinking water . In
calculating a DWLOC, the Agency
determines how much of the acceptable
exposure (i.e., the PAD) is available for
exposure through drinking water [e.g.,
allowable chronic water exposure (mg/

kg/day) = cPAD - (average food +
residential exposure)]. This allowable
exposure through drinking water is the
source of the DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the EPA’s Office of Water are
used to calculate DWLOCs: 2 liter (L)/
70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EDWGCs for surface water and
ground water are less than the
calculated DWLOCs, OPP concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple

exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. The toxicological
database for fluoxastrobin identified no
adverse effect attributable to a single
dose, therefore fluoxastrobin is not
expected to pose an acute dietary risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fluoxastrobin from food
will utilize 10% of the cPAD for the
U.S. population, 6% of the cPAD for all
infants less than 1 year old, and 25% of
the cPAD for children 1 to 2 years old,
the children subpopulation with the
greatest exposure. Based on the use
pattern, chronic residential exposure to
residues of fluoxastrobin is not
expected. However, there is the
potential for chronic dietary exposure to
fluoxastrobin in drinking water. After
calculating DWLOCs and comparing
them to the EDWCs for surface and
ground water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in Table 3. of this
unit:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FLUOXASTROBIN

Surface Ground Chronic
Population Subgroup C'T(G%g?/g/ /E’F%E'S;D I\E/YDth\?(r) I\E/YDth\?(r) DWLtC))C
(PPb) (PPb) (pPb)
U.S. population 0.015 10 14 <1 470
All infants (less than 1 year old) 0.015 6.0 14 <1 140
Children 1 to 2 years old 0.015 25 14 <1 110

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposures both take into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Because all short- and intermediate-term
quantitative hazard estimates (via the
dermal and incidental oral routes) for
fluoxastrobin are based on the same
endpoint, a screening level,
conservative aggregate risk assessment
was conducted that combined the short-

term incidental oral and intermediate-
term dermal exposure estimates (i.e., the
highest exposure estimates).

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
food and residential exposures
aggregated result in aggregate MOEs of
1,000 for the U.S. population, 1,100 for
females 13—49 years old, and 180 for
children 1-2 years old. These aggregate
MOEs do not exceed the Agency’s level
of concern for aggregate exposure to

food and residential uses. In addition,
short- and intermediate-term DWLOCs
were calculated and compared to the
EDWGs for chronic exposure to
fluoxastrobin in ground and surface
water. After calculating DWLOCs and
comparing them to the EDWCs for
surface and ground water, EPA does not
expect short- and intermediate-term
aggregate exposure to exceed the
Agency'’s level of concern, as shown in
Table 4. of this unit:
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TABLE 4.—AGGREGATE RISK ASSESSMENT FOR SHORT- AND INTERMEDIATE-TERM EXPOSURE TO FLUOXASTROBIN

Short- and
Aggregate Aggregate Surface Ground Inter-
: MOE (Food Level of Water Water mediate-
Population Subgroup + Residen- Concern EDWC EDWC Term
tial) (LOC) (ppb) (ppb) DWLOC

(ppb)
U.S. population 1,000 100 28 <1 940
Females 13-49 years old 1,100 100 28 <1 820
Children 1-2 years old 180 100 28 <1 140

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to fluoxastrobin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatography/mass
spectrometry/mass spectrometry
methods) is available to enforce the
tolerance expression. The methods are
LC/MS/MS Method No. 00604, entitled
“Analytical Determination of Residues
of the Fungicide HEC 5725 In/On
Cereals, Cereal Processed Products and
Vegetables by HPLC-MS/MS [high-
pressure liquid chromatography--mass
spectrometry/mass spectrometryl,” and
LC/MS/MS Method No. 00649, entitled
“Analytical Method 00649 for the
Determination of Residues of HEC 5725
In/On Matrices of Plant Origin by HPLC-
MS/MS.” The methods may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are currently no Mexican,
Canadian, nor CODEX maximum
residue limits established for
fluoxastrobin.

C. Conditions

The following conditions are being
imposed on Bayer CropScience (the
petitioner) for the registration of
fluoxastrobin.

1. Submit additional information
concerning weather conditions,
confirmatory raw data, and soil
characteristics data for the crop field
trial and field rotational crop studies.

2. Submit additional data concerning
the chromatograms and chromatography
in the goat metabolism study.

3. The enforcement methods must be
rewritten to include instructions for the
analysis of all crops, and to specify the
additional ions to be monitored for
quantitation.

4. A new peanut processing study
must be submitted.

5. Submit reference standard
materials for fluoxastrobin and several
molecules related to it, including
isotopically labeled internal standard
reference materials, to the EPA National
Pesticide Standards Repository.

6. Submit additional information
concerning the grass forage and hay
rotational crop field trials.

7. Submit confirmatory data and
additional information concerning the
storage stability data.

8. Submit additional information
concerning the mouse immunotoxicity
subacute feeding study.

V. Comments

In response to the notice of filing one
communication was received from Susie
Wilcher in the role of private citizen
and one communication, undersigned
by Ellen Connett, was received from the
Fluoride Action Network (FAN). The
communications objected to
establishment of the proposed
tolerances for several reasons, some of
them specific and others involving
generalized and unsubstantiated
disagreement with EPA’s risk
assessment methodologies or safety
findings.

Ms. Wilcher’s comments contained
general objections to the use of
pesticides on food and to the use of
animal testing to determine the safety of
pesticides. The Agency understands the
commentor’s concerns and recognizes
that some individuals believe that
pesticides should be banned
completely. However, under the existing
legal framework provided by section
408 of the FFDCA EPA is authorized to
establish pesticide tolerances or
exemptions where persons seeking such
tolerances or exemptions have
demonstrated that the pesticide meets

the safety standard imposed by that
statute.

The Agency disagrees with the
commenter’s objections to animal
testing. Since humans and animals have
complex organ systems and mechanisms
for the distribution of chemicals in the
body, as well as processes for
eliminating toxic substances from their
systems, EPA relies on laboratory
animals such as rats and mice to mimic
the complexity of human and higher-
order animal physiological responses
when exposed to a pesticide. EPA is
committed, however, to reducing the
use of animals whenever possible. EPA-
required studies include animals only
when the requirements of sound
toxicological science make the use of an
animal absolutely necessary. The
Agency'’s goal is to be able to predict the
potential of pesticides to cause harmful
effects to humans and wildlife by using
fewer laboratory animals as models and
have been accepting data from
alternative (to animals) test methods for
several years. As progress is made on
finding or developing non-animal test
models that reliably predict the
potential for harm to humans or the
environment, EPA expects that it will
need fewer animal studies to make
safety determinations.

FAN submitted a number of different
comments. First, FAN asked whether
fluoxastrobin was already registered in
the United States and what are the
names of the fluoxastrobin products
used on residential turf and golf
courses. Fluoxastrobin is not currently
registered but with the completion of
this tolerance regulation that
registration should be granted shortly.
To the best of EPA’s knowledge, the
product name under which
fluoxastrobin is marketed for turf and
golf course use is HEC 480 SC
Fungicide.

Second, FAN suggested that a 14-
week feeding study using dogs showed
an effect on the thyroid, which seems to
conflict with the statement that
“...There is no evidence to suggest that
fluoxastrobin has any primary
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endocrine disruptive potential.” FAN
stated that a “discussion or rationale”
addressing this should have been
provided. EPA does believe that the
thyroid effects seen in the dog study
indicated that fluoxastrobin is an
endocrine disruptor. An effect on the
thyroid gland, even though this gland is
part of the endocrine system, does not
necessarily mean that endocrine
disruption has or will occur. In this
case, the effects observed in the thyroid
gland were induced by effects
fluoxastrobin had on liver enzymes and
are therefore considered secondary.

Third, FAN claimed that a “fuller
discussion and description of the
metabolites of fluoxastrobin should
have been presented.” The notice states:
“The residue of concern is parent
fluoxastrobin (sum of E and Z isomers).”
According to the Compendium of
Pesticide Common Names,
Fluoxastrobin “was provisionally
approved for the (EZ)-isomer [193740—
76—0] in April 2002. The definition was
changed to the (E)-isomer in January
2003 at the request of the
sponsor...Because of this change it is not
clear from the information supplied in
this notice what isomer/metabolite are
of concern.”

Fluoxastrobin is the accepted
common name for the pesticidally
active E-isomer of (2-[6-(2-
chlorophenoxy)-5-fluoro-4-
pyrimidinylJoxy phenyl)-5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime. The Z-isomer of
fluoxastrobin is typically present at
much lower levels (E:Z ratio of
approximately 90:10). Additionally, the
Z-isomer of fluoxastrobin is considered
to be a metabolite (photo-degradate) of
fluoxastrobin. The CAS Number Bayer
CropScience initially obtained for
fluoxastrobin pertained to both isomers
combined. After consultation with the
Agency, the petitioner requested that
fluoxastrobin (the pesticidally active E-
isomer only) be designated as the active
ingredient. The tolerances that are being
established today include both
fluoxastrobin (i.e. the E-isomer) and the
Z-isomer and the risk assessment for
these tolerances was based on exposures
resulting from both isomers.

Fourth, FAN requested that the
Agency begin to incorporate the
Chemical Abstract Service (CAS)
numbers for “every chemical, and its
metabolite(s)” in ““all future reports,
especially those published in the
Federal Register.” EPA is evaluating the
feasibility of such a step. EPA would
note, however, that not every molecule
or substance has a CAS number. Many
metabolites do not have a CAS number,
for example, because no application for

a CAS number was made or is required.
CAS is also often not willing to assign
CAS numbers to substances it believes
are not able to be characterized well
enough (some petroleum distillates, for
example). In addition, CAS numbers
may be inappropriate in some types of
reports. However, the CAS number
could be a useful identifier in certain
documents for molecules which have
one.

FAN also commented that the data
references cited in the notice of filing
were not available in the docket, and
that without this information, it was not
possible to comment on the findings
presented. In response, the Agency
transmitted to FAN the human health
risk assessment and the toxicological
studies used in that risk assessment.

VI. Conclusion

Therefore, tolerances requested for
fluoxastrobin in the revised petition are
established.

VII. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2003-0129 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before November 15, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the

grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2003-0129, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of he PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
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There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 2, 2005.
James Jones,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.609 is added to read as
follows:

§180.609 Fluoxastrobin; tolerances for
residues.

(a) General. (1) Tolerances are
established for the combined residues of
fluoxastrobin, (1E)-[2-[[6-(2-
chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on the following raw
agricultural commodities:

: Parts per
Commodity miIIiopn

Leaf petioles subgroup 4B ....... 4.0
Peanut ..o, 0.010
Peanut, hay .......cccccoviieinineenne 20.0
Peanut, refined oil .................... 0.030
Tomato, paste .......cccocceeerveeeene 15
Vegetable, fruiting, group 8 ...... 1.0
Vegetable, tuberous and corm,

subgroup 1C ....cccoviiiiiiiee 0.010

(2) Tolerances are established for the
combined residues of fluoxastrobin,
(1E)-[2-[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, its Z isomer, (1Z)-[2-[[6-
(2-chlorophenoxy)-5-fluoro-4-
pyrimydinylJoxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its phenoxy-
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hydroxypyrimidine metabolite, 6-(2-
chlorophenoxy)-5-fluoro-4-pyrimidinol,
in or on the following raw agricultural
commodities:

: Parts per
Commodity miIIiopn
Cattle, fat .......ccocveeveiiirieeieee 0.10
Cattle, meat .......ccccceeverieeinenne 0.05
Cattle, meat byproducts ........... 0.10
Goat, fat .....eeeeveviieiieeeeeeiiees 0.10
Goat, meat .......coceeeeiiiieiieees 0.05
Goat, meat byproducts ............. 0.10
Horse, fat ......ccooevveeiieiiieeeen. 0.10
Horse, meat ......ccccceeeevivvneeeennn. 0.05
Horse, meat byproducts ........... 0.10
Milk 0.02
Milk, fat 0.50
Sheep, fat ..ccceevveveeiieeees 0.10
Sheep, meat .....cccccecvvevvcieeennns 0.05
Sheep, meat byproducts .......... 0.10

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
Tolerances are established for the
indirect or inadvertent combined
residues of fluoxastrobin, (1E)-[2-[[6-(2-
chlorophenoxy)-5-fluoro-4-
pyrimydinylJoxy]lphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimydinyl]oxylphenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on the following raw
agricultural commodities when present
therein as a result of the application of
fluoxastrobin to the growing crops listed
in paragraph (a)(1) of this section:

; Parts per
Commodity miIIiopn

Alfalfa, forage 0.050
Alfalfa, hay .......cccccovveiiiinicenn. 0.10
Cotton, gin byproducts ............. 0.020
Grain, cereal, forage, fodder,

and straw, group 16 .............. 0.10
Grass, forage .......cccvvveieeinenne 0.10
Grass, hay ....cccooeeiieniiiiees 0.50
Vegetable, foliage of legume,

GrOUP 7 e 0.050

[FR Doc. 05-18421 Filed 9—-15-05; 8:45 am)|]
BILLING CODE 6560-50-S

DEPARTMENT OF DEFENSE

48 CFR Part 205
[DFARS Case 2004-D025]

Defense Federal Acquisition
Regulation Supplement; Provision of
Information to Cooperative Agreement
Holders

AGENCY: Department of Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has adopted as final,
without change, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 816 of
the National Defense Authorization Act
for Fiscal Year 2005. Section 816
increased, from $500,000 to $1,000,000,
the threshold at which a DoD contract
must include a requirement for the
contractor to provide to cooperative
agreement holders, upon their request, a
list of the contractor’s employees who
are responsible for entering into
subcontracts.

DATES: Effective September 16, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0326;
facsimile (703) 602—-0350. Please cite
DFARS Case 2004-D025.

SUPPLEMENTARY INFORMATION:
A. Background

DoD published an interim rule at 70
FR 8536 on February 22, 2005, to
implement Section 816 of the National
Defense Authorization Act for Fiscal
Year 2005 (Pub. L. 108-375). Section
816 amended 10 U.S.C. 2416(d) to
increase, from $500,000 to $1,000,000,
the threshold at which a DoD contract
must include a requirement for the
contractor to provide to cooperative
agreement holders, upon their request, a
list of the contractor’s employees who
are responsible for entering into
subcontracts. The interim rule amended
the prescription for use of the clause at
DFARS 252.205-7000, Provision of
Information to Cooperative Agreement
Holders, to reflect the new dollar
threshold.

DoD received no comments on the
interim rule. Therefore, DoD has
adopted the interim rule as a final rule
without change.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
While the rule reduces administrative
burdens for contractors, the economic
impact is not expected to be substantial.

C. Paperwork Reduction Act

The information collection
requirements of the clause at DFARS
252.205-7000, Provision of Information
to Cooperative Agreement Holders, have
been approved by the Office of
Management and Budget, under Control
Number 0704-0286, for use through
September 30, 2007.

List of Subjects in 48 CFR Part 205
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR Part 205, which was
published at 70 FR 8536 on February 22,
2005, is adopted as a final rule without
change.

[FR Doc. 05-18476 Filed 9-15—05; 8:45 am]|
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

48 CFR Part 217
[DFARS Case 2004-D024]
Defense Federal Acquisition

Regulation Supplement; Multiyear
Contracting

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has adopted as final,
without change, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 8008 of
the Defense Appropriations Act for
Fiscal Year 2005 and Section 814 of the
National Defense Authorization Act for
Fiscal Year 2005. Sections 8008 and 814
contain requirements related to the
funding of multiyear contracts.

DATES: Effective September 16, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0326;
facsimile (703) 602—-0350. Please cite
DFARS Case 2004-D024.

SUPPLEMENTARY INFORMATION:
A. Background

DoD published an interim rule at 70
FR 24323 on May 9, 2005, to implement
Section 8008 of the Defense
Appropriations Act for Fiscal Year 2005
(Pub. L. 108—287) and Section 814 of the
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National Defense Authorization Act for
Fiscal Year 2005 (Pub. L. 108-375).
Section 814 requires DoD to provide
notice and supporting rationale to
Congress before awarding a multiyear
contract containing a cancellation
ceiling exceeding $100 million that is
not fully funded. Section 8008 places
additional restrictions on the award of
multiyear contracts for supplies using
fiscal year 2005 appropriated funds.

DoD received no comments on the
interim rule. Therefore, DoD has
adopted the interim rule as a final rule
without change.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule addresses internal DoD
planning, budgeting, and reporting
requirements related to the award of
multiyear contracts.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 217
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR Part 217, which was
published at 70 FR 24323 on May 9,
2005, is adopted as a final rule without
change.

[FR Doc. 05-18475 Filed 9-15-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600

[Docket No. 050520139-5239-02; 1.D.
030305A]

RIN 0648—-AS46

Magnuson-Stevens Act Provisions;
Fishing Capacity Reduction Program;
Bering Sea/Aleutian Islands King and
Tanner Crabs; Industry Fee System for
Fishing Capacity Reduction Loan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS establishes regulations
to implement an industry fee system for
repaying a $97,399,357.11 Federal loan
financing a fishing capacity reduction
program in the Bering Sea/Aleutian
Islands King and Tanner Crab fishery.
This action implements the fee system.
DATES: This final rule is effective, and
crab program fee payment collection
will begin, on October 17, 2005.
ADDRESSES: Copies of the
Environmental Assessment, Regulatory
Impact Review, and Final Regulatory
Flexibility Analysis (EA/RIR/FRFA) for
the program may be obtained from
Michael L. Grable, Chief, Financial
Services Division, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
3282.

Written comments involving the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
should be submitted in writing to
Michael L. Grable, at the above address,
and to David Rostker, Office of
Management and Budget (OMB), by e-
mail at David Rostker@omb.eop.gov or
by fax to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Michael L. Grable, (301) 713-2390.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 312(b)-(e) of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1861a(b)
through (e)) generally authorized fishing
capacity reduction programs. In
particular, section 312(d) authorized
industry fee systems for repaying the
reduction loans which finance
reduction program costs.

Subpart L of 50 CFR part 600 is the
framework rule generally implementing
sections 312(b)-(e).

Sections 1111 and 1112 of the
Merchant Marine Act, 1936 (46 App.
U.S.C. 1279f and 1279g) generally
authorized reduction loans.

The Consolidated Appropriations Act
of 2001 (Public Law 106-554) directed
the Secretary of Commerce to establish
a $100 million fishing capacity
reduction program in the Bering Sea/
Aleutian Islands king and Tanner crab
fishery. Congress amended the
authorizing Act twice (Public Law 107—
20 and Public Law 107-117), once to
change the crab reduction program’s
funding from a $50 million
appropriation and a $50 million loan to
a $100 million loan and once to clarify
provisions about crab fishery vessels.

NMFS published the crab reduction
program’s proposed implementation
rule on December 12, 2002 (67 FR
76329) and its final rule on December
12, 2003 (68 FR 69331). Anyone
interested in the program’s full
implementation details should refer to
these two documents. NMFS initially
proposed and adopted the program’s
implementation rule as section 600.1018
of Subpart L of 50 CFR part 600, but
NMFS has since, without other change,
re-designated the rule as section
600.1103 in a new subpart M of part
600.

To avoid confusion, the following
table identifies the various part 600
rules involved in or affecting the crab
reduction program:

DESCRIPTION SUBPART SECTION
Reduction Framework Rule L 600.1000-600.1017
Program Implementation Rule’s Initial Designation L 600.1018
Program Implementation Rule’s Re-designation M 600.1103
Fee Rule M 600.1104

The crab reduction program’s
maximum cost was $100 million
consisting of a 30-year loan to be repaid
by fees on future crab landings. Each of
six of the crab fishery’s seven former

crab area/species endorsement fisheries
were to pay fees at different rates. In
return for reduction payments equaling
their bid amounts, voluntary program
participants relinquished, among other

things, their crab fishing license
limitation program (LLP) licenses and
other permits, their catch histories
associated with those licenses and
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permits, and their crab fishing vessels’
worldwide fishing privileges.

NMFS notice in the Federal Register
(69 FR 7421) issued the crab reduction
program’s invitation to bid on February
17, 2004. The bidding period opened on
March 5, 2004, and closed on April 23,
2004. NMFS scored each bid’s amount
against the bidder’s past ex-vessel crab
revenues and, in a reverse auction,
accepted the bids whose amounts were
the lowest percentages of the revenues.

Forty-two non-interim crab LLP
license holders submitted bids totaling
$192,600,916. NMFS accepted 28 bids
totaling $99,878,316. The next lowest
scoring bid would have exceeded the
program’s maximum cost.

NMEF'S next held a referendum about
the fees. The reduction contracts would
have become void unless a %3 majority
of votes cast in the referendum
approved the fees. Each crab LLP
license holder received one vote. NMFS
mailed ballots to qualifying referendum
voters and the voting period opened on
May 7, 2004. The voting period closed
on June 11, 2004. NMFS received 283
timely votes, four of which were
otherwise unresponsive. Approximately
93 percent (259 votes) approved the
fees. The referendum appeared to be
successful.

Before publishing a reduction
payment tender notice, however, NMFS
learned that the crab catch history for
some reduction/history vessels
overstated their actual crab catch history
during the bid scoring period. This
resulted from a computer programming
error which multiplied the crab catch
history of co-owned reduction/history
vessels times the number of vessel co-
owners. Accordingly, the bids
associated with these vessels appeared
to have more crab catch history during
the bid scoring period than they actually
did. This resulted in some inaccurate
bid scores.

Because of the government’s
unilateral mistake, the information
NMFS provided to the referendum
voters on May 7, 2004, was materially
inaccurate. In response, NMFS
readministered the referendum by
mailing new ballots to qualifying
referendum voters. The voting period
opened on July 9, 2004, and closed on
July 30, 2004. NMFS received 236
timely votes. This referendum was not
successful since only approximately 46
percent (109) of the votes cast approved
the fees.

Because of the first referendum’s
special circumstances, NMFS decided to
re-invite bids and held a second
referendum based on the new bidding
results. The second bidding period
opened on August 6, 2004, and closed

on September 24, 2004. Fifty-five non-
interim crab LLP license holders
submitted bids totaling $225,954,284.

NMFS again scored each bid’s amount
against the bidder’s past ex-vessel
revenues and, in a reverse auction,
accepted the bids whose amounts were
the lowest percentages of the revenues.

NMFS accepted 25 bids totaling
$97,399,357.11. The next lowest scoring
bid would have exceeded the program’s
maximum cost. The accepted bids
involved 25 fishing vessels as well as 62
fishing licenses or permits. Twenty-five
of the permits were non-interim crab
fishery LLP licenses. The remaining
included 15 groundfish fishing licenses,
20 Federal fishery vessel permits, one
high seas permit, and one halibut
individual fishing quota share
allocation.

NMFS allocated the prospective
$97,399,357.11 reduction loan to the six
reduction endorsement fisheries
involved, as the following sub-amounts:

1. Bristol Bay red king,
$17,129,957.23,

2. BSAI C. opilio and C. bairdi,
$66,410,767.20,

3. Aleutian Islands brown king,
$6,380,837.19,

4. Aleutian Islands red king,
$237,588.04,

5. Pribilof red king and Pribilof blue
king, $1,571,216.35, and

6. St. Matthew blue king,
$5,668,991.10.

NMEFS next held a another fee
referendum. The reduction contracts
would have become void unless a %3
majority of votes cast in the second
referendum approved the fees. Each
crab LLP license holder received one
vote. NMFS mailed ballots to 313
qualifying referendum voters. The
voting period opened on October 1,
2004, and closed on November 15, 2004.
NMFS received 273 timely votes. Over
79 percent (217 votes) approved the
fees. The referendum was successful.
Accordingly, the reduction contracts
were in full force and effect.

On November 24, 2004, NMFS
published another Federal Register
notice (69 FR 68313) advising the public
that NMFS would, beginning on
December 27, 2004, tender the crab
reduction program’s reduction
payments to the 25 accepted bidders.
On December 27, 2004, NMFS required
all accepted bidders to then
permanently stop all further fishing
with the reduction vessels and permits.
Subsequently, NMFS:

1. Disbursed $97,399,357.11 in
reduction payments to 25 accepted
bidders;

2. Revoked the relinquished reduction
permits;

3. Revoked each reduction vessel’s

fishing history;

4. Notified the National Vessel
Documentation Center to revoke the
reduction vessels’ fishery trade
endorsements and appropriately
annotate the reduction vessel’s

document; and

5. Notified the U.S. Maritime
Administration to prohibit the reduction
vessel’s transfer to foreign ownership or

registry.

On March 2, 2005, NMFS published
a final rule (70 FR 10174 et seq),
effective April 1, 2005, implementing
Amendments 18 and 19 to the Fishery
Management Plan for Bering Sea/
Aleutian Islands King and Tanner Crab.
Among other things, this rule added a
new part 680 to this chapter.
Amendments 18 and 19 amended the
crab fishery management plan to
include the Voluntary Three-Pie
Cooperative Program, otherwise known
as the Crab Rationalization Program

(CRP).

The CRP involves terminology which
sometimes differs from the terminology
in the crab reduction program’s
implementation rule. For example, the
CRP uses different terminology for each
of the eight crab rationalization fisheries
which, under the crab reduction
program’s implementation rule,
constitute only six reduction
endorsement fisheries. Rather than
redefining these terms for an already
completed crab reduction program, this
action retains these terms and cross
references them to the new CRP terms.

The following table cross references
the terms for the six reduction
endorsement fisheries involved in the
crab reduction program with the
different terminology for the eight crab
rationalization fisheries involved in the

CRP:

REDUCTION EN-
DORSEMENT FISH-
ERIES

CRAB RATIONAL-
IZATION FISH-
ERIES

Bristol Bay red king

BSAI C. opilio and
C. bairdi

Aleutian Islands
brown king

Aleutian Islands red
king

Pribilof red king and
Pribilof blue king

St. Matthew blue
king

Bristol Bay red king
(BBR)

Bering Sea snow
(BSS) and Bering
Sea tanner (BST)
Eastern Aleutian Is-
lands golden king
(EAG) and Western
Aleutian Islands
golden king (WAG)
Western Aleutian Is-
lands red king (WAI)
Pribilof red king and
blue king (PIK)

St. Matthew blue
king (SMB)

Please note that, in two instances,
what are two separate crab
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rationalization fisheries are together in
one reduction endorsement fishery.
Consequently, both of the two separate
crab rationalization fisheries will, in
each of the two instances, pay fees at the
same rate as the one reduction
endorsement fishery in which the two
fisheries are included until the one
fishery’s reduction loan sub-amount, for
whose payment the two fisheries are
equally obligated, is fully repaid.

On July 28, 2005, NMFS published a
Federal Register document (70 FR
43673) proposing regulations to
implement the crab buyback program’s
industry fee system.

II. Final Fee Rule

NMFS has completed the crab
reduction program except for
implementing the fee. This final rule
implements the fee. The final rule will
be effective, and fee payment and
collection will begin on, October 17,
2005.

The terms defined in §600.1103 of the
crab reduction program’s
implementation rule and in § 600.1000
of the program’s framework rule apply
to this action except for the definitions
of “reduction endorsement fishery” and
“reduction fishery”. This action refines
the definitions of these two terms to
reflect the post-CRP fishery’s
circumstances. The new definitions of
these terms in § 600.1104 supersede the
old definitions in this subpart’s
§600.1103.

The framework rule’s § 600.1013
governs fee payment and collection in
general, and this action applies the
§600.1013 provisions to the crab
reduction program.

Under §600.1013, the first ex-vessel
buyers (fish buyers) of post-reduction
fish (fee fish) subject to an industry fee
system must withhold the fee from the
trip proceeds which the fish buyers
would otherwise have paid to the
parties (fish sellers) who harvested and
first sold the fee fish to the fish buyers.
Fish buyers calculate the fee to be
collected by multiplying the applicable
fee rate times the fee fish’s full delivery
value. Delivery value is the fee fish’s
full fair market value, including all in-
kind compensation or other goods or
services exchanged in lieu of cash.

Fish sellers pay the fees when fish
buyers collect by withholding the

applicable amount from trip proceeds.
Fee payment and collection is
mandatory, and there are substantial
penalties for failing to pay and collect
fees in accordance with the applicable
regulations.

The framework rule’s § 600.1014
governs how fish buyers must deposit,
and later disburse to NMFS, the fees
which they have collected as well as
how they must keep records of, and
report about, collected fees.

Under the framework rule’s
§600.1014, fish buyers must, no less
frequently than at the end of each
business week, deposit collected fees in
segregated and federally insured
accounts until, no less frequently than
on the last business day of each month,
they disburse all collected fees in the
accounts to a lockbox which NMFS has
specified for this purpose. Settlement
sheets must accompany these
disbursements. Fish buyers must
maintain specified fee collection records
for at least 3 years and send NMFS
annual reports of fee collection and
disbursement activities.

To provide more accessible services,
streamline collections, and save
taxpayer dollars, fish buyers may
disburse collected fee deposits to NMFS
by using a secure Federal system on the
Internet known as Pay.gov. Pay.gov
enables fish buyers to use their checking
accounts to electronically disburse their
collected fee deposits to NMFS. Fish
buyers who have access to the Internet
should consider using this quick and
easy collected fee disbursement method.
Fish buyers may access Pay.gov by
going directly to Pay.gov’s Federal
website at: http://www.pay.gov/paygov/

Fish buyers who do not have access
to the Internet or who simply do not
wish to use the Pay.gov electronic
system, must disburse their collected fee
deposits to us by sending their checks
to our lockbox. Our lockbox’s address is:
NOAA Fisheries BSAI Crab Buyback
P O Box 979060
St. Louis, MO 63197—-9000
Fish buyers’ must not forget to
include with their disbursements the fee
collection report applicable to each
disbursement. The fee collection report
tells NMFS how much of the
disbursement it must apply to each of

the six reduction endorsement fisheries
subamounts. Fish buyers using Pay.gov
will find an electronic fee collection
report form to receive information and
accompany electronic disbursements.
Fish buyers who do not use Pay.gov
must include a hard copy fee collection
report with each of their disbursements.
Fish buyers not using Pay.gov may also
access the NMFS website for an Excel
spreadsheet version of the fee collection
report at: http://www.nmfs.noaa.gov/
mb/financial__services/.

NMFS will, before the fee’s effective
date, separately mail a copy of this
notice, along with detailed fee payment,
collection, deposit, disbursement,
recording, and reporting information
and guidance, to each fish seller and
fish buyer of whom NMFS has notice.
The fact that any fish seller or fish buyer
might not, however, receive from NMFS
a copy of the notice or of the
information and guidance does not
relieve the fish seller or fish buyer from
his fee obligations under the applicable
regulations.

All parties interested in this action
should carefully read the following
framework rule sections, whose detailed
provisions apply to the fee system for
repaying the crab reduction program’s
loan:

1. §600.1012;

2.§600.1013;

3.§600.1014;

4.§600.1015;

5. §600.1016; and

6. §600.1017.

You will not understand this action’s
full requirements unless you read this
action in conjunction with reading at
least the framework rule sections listed
above.

NMTFS, in accordance with the
framework rule’s section 600.1013(d),
establishes the initial fee for the
program’s six reduction endorsement
fisheries. NMFS will then separately
mail notification to each affected fish
seller and fish buyer of whom NMFS
has notice. Until this notification, fish
sellers and fish buyers do not have to
either pay or collect the fee. The initial
fee rates applicable to each reduction
endorsement fishery are as indicated in
the last column of the following table:

REDUCTION ENDORSEMENT FISHERIES CRAB RATIONALIZATION FISHERIES LOAN SUB-AMOUNT FEE RATE
Bristol Bay red king BBR $17,129,957.23 | 1.9%
BSAI C. opilio and C. bairdi BSS and BST $66,410,767.20 | 5.0%
Aleutian Islands brown king EAG and WAG $6,380,837.19 | 2.6%
Aleutian Islands red king WAI $237,588.04 | 5.0%
Pribilof red king and Pribilof blue king PIK $1,571,216.35 | 5.0%
St. Matthew Blue SMB $5,668,991.10 | 5.0%
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The rates are percentages of delivery
value. Please see the framework rule’s
§600.1000 for the definition of
“delivery value” and of the other terms
relevant to this final rule.

Each disbursement of the reduction
loan’s $97,399,357.11 principal amount
began accruing interest as of the date of
each such disbursement. The loan’s
interest rate will be the applicable rate,
plus 2 percent, which the U.S. Treasury
determines at the end of fiscal year
2005.

III. Summary of Comments and
Responses

NMEF'S received one comment in
response to the proposed fee
regulations. This comment requested
higher fee rates than the ones in NMFS’
proposed regulations. NMFS’ proposed
fee rates were, however, the ones
necessary to amortize the loan
subamounts in accordance with the
legislation authorizing the crab
reduction program, and the final rule
does not increase these rates.

Consequently, this action adopts the
proposed fee regulations without
revision.

Classification

The Assistant Administrator for
Fisheries, NMFS, determined that this
final rule is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

In compliance with the National
Environmental Policy Act, NMFS
prepared an environmental assessment
for the crab reduction program’s final
implementing rule (December 12, 2003;
68 FR 69331). The assessment discusses
the program’s impact on the natural and
human environment. The assessment
resulted in a finding of no significant
impact. The assessment considered,
among other alternatives, the
implementation of the fee payment and
collection in this action. NMFS will
provide a copy of the assessment upon
request (see ADDRESSES).

The Office of Management and Budget
determined that this rule is significant
under Executive Order 12866. NMFS
prepared a Regulatory Impact Review
for the crab reduction program’s final
rule. NMFS will provide a copy of the
review upon request (see ADDRESSES).

NMFS prepared a Final Regulatory
Flexibility Analysis for the crab
reduction program as required by the
Regulatory Flexibility Act’s section 603.
The analysis describes the impact this
final rule would have on small entities.
NMFS will provide a copy of the
analysis upon request (see ADDRESSES).
An analysis summary follows:

1. Description of Reasons for Action and
Statement of Objective and Legal Basis

Please see the initial background
section of this action’s supplementary
information, because the information
there is similar to the analysis in this
regard.

2. Description of Small Entities to
Which the Rule Applies

The Small Business Administration
has defined small entities to be all fish
harvesting businesses which are
independently owned and operated, are
not dominant in their field of operation,
and have annual receipts of $3.5 million
or less. The definition also includes
processors with 500 or fewer employees
involved in related industries such as
canned and cured fish and seafood or
preparing fresh fish and seafood.
Moreover, the definition also includes
virtually all harvesting vessels.

3. Description of Recordkeeping and
Compliance Costs

Please see this action’s collection-of-
information requirements following the
analysis.

4. Duplication or Conflict with Other
Federal Rules

This rule does not duplicate or
conflict with any federal rules.

5. Description of Significant
Alternatives Considered

NMFS considered three alternatives:
(1) status quo (no fees); (2) buyback with
uniform fees; and (3) buyback with
weighted (by reduction endorsement
fishery) fees.

Status Quo (Alternative 1)

Under the status quo, vessel revenues
would not be affected. The status quo is
a significant alternative to this action
because the former involves no fees and
the latter does. NMFS could not choose
this alternative because it is contrary to
Public Law 106-554.

Uniform Loan Repayment Fees
(Alternative 2)

Under Alternative 2, NMFS would
apply one fee to the entire crab fishery
rather than assigning a different fee to
each of the six reduction endorsement
fisheries based on their proportional bid
crab values. NMFS could not choose
this alternative because it is contrary to
Public Law 106-554.

Repayment Fees (Alternative 3)

Under Alternative 3, NMFS would
assign a different fee rate for each of the
six reduction endorsement fisheries
based on their proportional bid crab
values. Like Alternative 2, Alternative 3

would adversely affect vessel revenues.
Nevertheless, Alternative 3 is the most
equitable because it apportions
repayment obligations based on the
actual reduction benefits which each
reduction endorsement fishery actually
received. This is the preferred
alternative both because it is the most
equitable and Public Law 106-554
requires this alternative’s method.

6. Steps the Agency Has Taken to
Mitigate Negative Effects of the Action

With the lack of available cost data,
increases in revenues may serve as a
proxy for increased profitability.
Further, in light of available revenue
data, and assuming that each individual
vessel shares in the increased revenues
resulting from the crab buyback
program, the comparison of the relative
effects of the program versus the effects
of the fees show that overall economic
benefits of the program would still be
greater than the relative fees charged
under this rule. NMFS is not aware of
any other measures that could reduce
the impact on small entities and still
meet statutory requirements.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act. OMB has
approved these information collections
under OMB control number 0648-0376.
NMFS estimates that the public
reporting burden for these requirements
will average:

1. Two hours for submitting a
monthly fish buyer settlement sheet;

2. Four hours for submitting an
annual fish buyer report; and

3. Two hours for making a fish buyer/
fish seller report when one party fails to
either pay or collect the fee.

These response estimates include the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the information collection.

Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to both NMFS and
OMB (see ADDRESSES).

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person is subject to
a penalty for failure to comply with, any
information collection subject to the
Paperwork Reduction Act unless that
information collection displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 600

Fisheries, Fishing capacity reduction,
Fishing permits, Fishing vessels,
Intergovernmental relations, Loan
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programs business, Reporting and
recordkeeping requirements.

Dated: September 13, 2005.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

m For the reasons in the preamble, the
National Marine Fisheries Service
amends 50 CFR part 600 as follows:

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

m 1. The authority citation for part 600
continues to read as follows:

Authority: 5 U.S.C. 561, 16 U.S.C. 1801 et
seq., 16 U.S.C. 1861a(b) through (e), 46 App.
U.S.C. 1279f and 1279g, section 144(d) of
Division B of Pub. L. 106-554, section 2201
of Pub. L. 107-20, section 205 of Pub. L. 107—
117, Pub. L. 107-206, and Pub. L. 108-7.

m 2. Section 600.1104 text is added to
read as follows:

§600.1104 Bering Sea and Aleutian
Islands (BSAI) crab species fee payment
and collection system.

(a) Purpose. As authorized by Public
Law 106-554, this section’s purpose is
to:

(1) In accordance with §600.1012 of
subpart L, establish:

(i) The borrower’s obligation to repay
a reduction loan, and

(ii) The loan’s principal amount,
interest rate, and repayment term; and

(2) In accordance with §600.1013
through §600.1016 of subpart L,
implement an industry fee system for
the reduction fishery.

(b) Definitions. Unless otherwise
defined in this section, the terms
defined in § 600.1000 of subpart L and
§600.1103 of this subpart expressly
apply to this section. The following
terms have the following meanings for
the purpose of this section:

Crab rationalization crab means the
same as in § 680.2 of this chapter.

Crab rationalization fisheries means
the same as in § 680.2 of this chapter.

Reduction endorsement fishery means
any of the seven fisheries that §679.2 of
this chapter formerly (before adoption of
part 680 of this chapter) defined as crab
area/species endorsements, except the
area/species endorsement for Norton
Sound red king. More specifically, the
reduction endorsement fisheries, and
the crab rationalization fisheries which
(after adoption of part 680 of this
chapter) correspond to the reduction
endorsement fisheries, are:

(1) Bristol Bay red king (the
corresponding crab rationalization
fishery is Bristol Bay red king crab),

(2) Bering Sea and Aleutian Islands
Area C. opilio and C. bairdi (the

corresponding crab rationalization
fisheries are two separate fisheries, one
for Bering Sea snow crab and another
for Bering Sea Tanner crab),

(3) Aleutian Islands brown king (the
corresponding crab rationalization
fisheries are the two separate fisheries,
one for Eastern Aleutian Islands golden
king crab and another for Western
Aleutian Islands golden king crab),

(4) Aleutian Islands red king (the
corresponding crab rationalization
fishery is Western Aleutian Islands red
king crab),

(5) Pribilof red king and Pribilof blue
king (the corresponding crab
rationalization fishery is Pribilof red
king and blue king crab), and

(6) St. Matthew blue king (the
corresponding crab rationalization
fishery is also St. Matthew blue king
crab).

Reduction fishery means the fishery
for all crab rationalization crab in all
crab rationalization fisheries. Sub-
amount means the portion of the
reduction loan amount for whose
repayment the borrower in each
reduction endorsement fishery is
obligated.

(c) Reduction loan amount. The
reduction loan’s original principal
amount is $97,399,357.11.

(d) Sub-amounts. The sub-amounts
are:

(1) For Bristol Bay red king,
$17,129,957.23;

(2) For Bering Sea and Aleutian
Islands Area C. opilio and C. bairdi,
$66,410,767.20;

(3) For Aleutian Islands brown king,
$6,380,837.19;

(4) For Aleutian Islands red king,
$237,588.04;

(5) For Pribilof red king and Pribilof
blue king, $1,571,216.35; and

(6) For St. Matthew blue king,
$5,668,991.10.

(e) Interest accrual from inception.
Interest began accruing on each portion
of the reduction loan amount on and
from the date on which NMFS
disbursed each such portion.

(f) Interest rate. The reduction loan’s
interest rate shall be the applicable rate
which the U.S. Treasury determines at
the end of fiscal year 2005 plus 2
percent.

(g) Repayment term. For the purpose
of determining fee rates, the reduction
loan’s repayment term is 30 years from

January 19, 2005, but each fee shall
continue indefinitely for as long as
necessary to fully repay each
subamount.

(h) Reduction loan repayment. (1) The
borrower shall, in accordance with
§600.1012, repay the reduction loan;

(2) Fish sellers in each reduction
endorsement fishery shall, in
accordance with §600.1013, pay the fee
at the rate applicable to each such
fishery’s subamount;

(3) Fish buyers in each reduction
endorsement fishery shall, in
accordance with §600.1013, collect the
fee at the rate applicable to each such
fishery;

(4) Fish buyers in each reduction
endorsement fishery shall, in
accordance with § 600.1014, deposit and
disburse, as well as keep records for and
submit reports about, the fees applicable
to each such fishery; and,

(5) The reduction loan is, in all other
respects, subject to the provisions of
§600.1012 through § 600.1017.

[FR Doc. 05-18444 Filed 9-15-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126332-5039-02; 1.D.
091205A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; apportionment
of reserves; request for comments.

SUMMARY: NMFS apportions amounts of
the non-specified reserve of groundfish
to the yellowfin sole initial total
allowable catch (ITAC) in the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to allow
the fishery to continue operating. It is
intended to promote the goals and
objectives of the fishery management
plan for the BSAIL

DATES: Effective September 16, 2005
through 2400 hrs, Alaska local time,
December 31, 2005. Comments must be
received at the following address no
later than 4:30 p.m., Alaska local time,
September 28, 2005.
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ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail to: P.O. Box 21668, Juneau, AK
99802;

eHand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, Alaska;

e Fax to 907-586-7557;

e E-mail to bsairelys2@noaa.gov and
include in the subject line of the e-mail
comment the document identifier:
bsairelys; or

e Webform at the Federal eRulemaking
Portal: www.regulations.gov. Follow the
instructions at that site for submitting
comments.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2005 ITAC of yellowfin sole in
the BSAI was established as 83,883
metric tons by the 2005 and 2006 final
harvest specifications for groundfish in
the BSAI (70 FR 8979, February 24,
2005) and the release of non-specified
reserves on July 28, 2005 (70 FR 43644,
July 28, 2005). The Administrator,
Alaska Region, NMFS, has determined
that the ITAC for yellowfin sole in the
BSAI needs to be supplemented from
the non-specified reserve in order to
continue operations.

Therefore, in accordance with
§679.20(b)(3), NMFS apportions 3,500
metric tons from the non-specified
reserve of groundfish to the yellowfin
sole ITAC in the BSAL This
apportionment is consistent with
§679.20(b)(1)(ii) and does not result in
overfishing of a target species because
the revised ITAC is equal to or less than
the specification of the acceptable
biological catch (70 FR 8979, February
24, 2005).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and 679.20(b)(3)(iii)(A)

as such a requirement is impracticable
and contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
apportionment of the non-specified
reserves of groundfish to the yellowfin
sole fishery. NMFS was unable to
publish a action providing time for
public comment because the most
recent, relevant data only became
available as of August 24, 2005.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Under 679.20(b)(3)(iii), interested
persons are invited to submit written
comments on this action (see
ADDRESSES) until September 28, 2005.

This action is required by 50 CFR
679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801, et seq.
Dated: September 12, 2005.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05—18443 Filed 9-13-05; 1:23 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 250
RIN 3206-AK77

Personnel Management In Agencies—
Employee Surveys

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing proposed
regulations concerning employee
surveys required by the National
Defense Authorization Act for Fiscal
Year 2004. The regulations will add a
new subpart which requires agencies to
conduct an annual survey of their
employees. In addition, the proposed
regulations provide a list of questions
that must appear in each agency’s
employee survey.

DATES: Comments must be received on
or before October 17, 2005.

ADDRESSES: You may submit comments,
identified by RIN number, by any of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: employ@opm.gov. Include
“RIN 3206—AK77, Employee Surveys”
in the subject line of the message.

e Fax: (202) 606—2329.

e Mail: Mark Doboga, Deputy
Associate Director for Talent and
Capacity Policy, U.S. Office of
Personnel Management, Room 6551,
1900 E Street, NW., Washington, DC
20415-9700.

¢ Hand Delivery/Courier: U.S. Office
of Personnel Management, Room 6551,
1900 E Street, NW., Washington, DC
20415.

FOR FURTHER INFORMATION CONTACT: For
information on the survey questions,
contact Nancy Kichak by phone on 202—
606—0722, by FAX on 202-606-2922, or
by e-mail at nancy.kichak@opm.gov. For
all other information, contact Hakeem

Basheerud-Deen by phone on 202-606—
1434, by FAX on 202—-606-2329, or by
e-mail at hakeem.basheerud-
deen@opm.gov. You may contact Ms.
Kichak and Mr. Basheerud-Deen by TTY
on 202—-418-3134.

SUPPLEMENTARY INFORMATION:

Requiring Annual Employee Surveys

Section 1128 of the National Defense
Authorization Act for Fiscal Year 2004
(Public Law 108-136, 5 U.S.C. 7101
note) requires each agency to conduct
an annual survey of its employees ““to
assess—

(1) Leadership and management
practices that contribute to agency
performance; and

(2) Employee satisfaction with—

(A) Leadership policies and practices;

(B) Work environment;

(C) Rewards and recognition for
professional accomplishment and
personal contributions to achieving
organizational mission;

(D) Opportunity for professional
development and growth; and

(E) Opportunity to contribute to
achieving organizational mission.

Prescribing Certain Survey Questions

The law requires OPM to “‘issue
regulations prescribing survey questions
that should appear on all agency
surveys.” In addition, the law requires
agencies to make the survey results
available to the public and post the
results on their Web sites, unless the
head of the agency determines that
doing so would jeopardize or negatively
impact national security.

To select the survey questions to
prescribe in regulation, OPM survey
staff identified questions from the 2002
Federal Human Capital Survey (FHCS)
that meet one of the assessment
requirements in law. OPM survey staff
subjected those questions to a regression
analysis to identify the questions with
the highest correlation to leadership and
management practices or employee
satisfaction.

As a second step, OPM survey staff
independently listed major components
of human capital management and
verified that OPM had selected at least
one question in each area. As a result,
OPM added questions that address
security and performance appraisal.

Based on these considerations, staff
applied judgment to pare the list down
to 24 questions. The recommended

questions were presented at a Chief
Human Capital Officers Council
meeting, as well as a meeting with
interested agency stakeholders and
survey staff. Analysis of the comments
received resulted in the addition of one
question and the slight modification of
several others. Finally, OPM survey staff
convened a panel of senior experts to
review the list of questions. The panel
added three questions to improve
coverage of human capital management
systems and to ensure the 28 questions
selected comply with the law.

The assessment requirements in law
are restated below, with the questions
that meet each requirement identified
by number in brackets [].

(1) Leadership and management
practices that contribute to agency
performance [5, 6, 7, 11, 12, 13, 17, 20];
and

(2) Employee satisfaction with [27];

(A) Leadership policies and practices
[18, 19, 23, 25];

(B) Work environment [1, 10, 21, 22];

(C) Rewards and recognition for
professional accomplishment and
personal contributions to achieving
organizational mission[14, 15, 24, 28];

(D) Opportunity for professional
development and growth [2, 16, 26]; and

(E) Opportunity to contribute to
achieving organizational mission [3, 4,
8, 9l.

OPM may vary the composition of the
survey questions from time to time. The
questions published in 5 CFR part 250,
subpart C, will remain valid until
changed by OPM through the regulatory
process. Agencies should prepare and
conduct surveys in accordance with
professionally accepted survey
standards to: ensure results are of high
quality (e.g., the agency uses a
communication strategy to publicize the
survey and has determined an
appropriate survey sample); the survey
adequately assesses employee
satisfaction; and the processing protects
respondent confidentiality. The
Government Accountability Office
(GAO) publication entitled “Developing
and Using Questionnaires” (October
1993, GAO/PEMD-10.1.7) provides
guidance for agency use. OPM will
provide additional guidance to agencies
on this topic.

Agency Discretion

Agencies retain discretion to decide
who shall administer their surveys, how
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the information will be collected, and
how the results will be made available
to the public and posted on their Web
sites. Agencies may contract with other
agencies, including OPM, or other
sources to conduct surveys, but are not
required to do so.

Agencies may add survey questions,
change the order of the questions, and
“reverse” the order of responses, except
for the “Do Not Know” response option,
which should remain last.

Using Agency Results

Survey results will be used to
compare data over time and across
agencies. Further, the survey results will
support the requirement that OPM
“design a set of systems, including
appropriate metrics, for assessing the
management of human capital by
Federal agencies,” as set forth in 5
U.S.C. 1103(c). OPM is preparing
proposed regulations revising 5 CFR 250
to provide this design and appropriate
metrics.

Data Collection

Data must be collected by December
31 of each calendar year. To coordinate
and encourage the timely availability of
agency survey results, OPM is
establishing a date of no later than 120
days after an agency completes survey
administration each year for posting
survey results on agency Web sites,
based on surveys conducted during that
calendar year. OPM expects to issue
final regulations in early 2006.
Consequently, each agency will need to
conduct its employee survey by
December 31 of each calendar year,
beginning with calendar year 2006, and
post results no later than 120 days after

survey administration is complete, as
noted in the regulation.

Relationship to Federal Human Capital
Survey

In years when OPM administers the
Federal Human Capital Survey (FHCS),
which will always include the survey
questions prescribed in 5 CFR part 250,
subpart C, it is anticipated agencies will
choose to use the FHCS to comply with
the requirement to survey employees for
that calendar year. OPM ultimately
expects to administer the FHCS in the
fall of even-numbered years and to offer
services to support agencies surveying
their employees with the subpart C
questions in the fall of odd-numbered
years. To achieve a systematic 12-month
interval with survey administrations
ultimately accomplished each fall, and
given the fact that surveys using subpart
C questions will not be conducted in
calendar year 2005, OPM plans to
address the annual employee survey
requirement for 2006 by administering
the next FHCS in late spring 2006. In
2007, agencies could administer the
subpart C questions in the fall. In future
even-numbered calendar years, the
FHCS would be administered in the fall.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 250

Authority delegations (Government
agencies), Government employees.
Office of Personnel Management.

Linda M. Springer,
Director.

Accordingly, OPM is proposing to

amend 5 CFR part 250, as follows:

PART 250—PERSONNEL
MANAGEMENT IN AGENCIES

1. The authority citation is revised to
read as follows:

Authority: 5 U.S.C. 1101 note, 1103(a)(5),
1104, 1302, 3301, 3302, 7101 note; E.O.
13197, 66 FR 7853, 3 CFR 748 (2002); E.O.
10577, 12 FR 1259, 3 CFR, 1954-1958 Comp.,
p. 218.

2. Add subpart B to read as follows:
Subpart B—[Reserved]

3. Add subpart C to read as follows:

Subpart C—Employee Surveys
Sec.

250.301 Survey requirements.

250.302 Availability of results.

Subpart C—Employee Surveys

§250.301 Survey requirements.

(a) Each executive agency, as defined
in 5 U.S.C. 105, must conduct an annual
survey of its employees containing each
question in this section.

(b) The 28 prescribed employee
survey questions and response choices
are listed in the following table:

Employee survey questions

Employee response choices

Personal Work Experiences

(1) The people | work with cooperate to get the job done

(2) I am given a real opportunity to improve my skills in my organiza-

tion.

(3) My work gives me a feeling of personal accomplishment

(4) I like the kind of work | do

(5) Overall, how good a job do you feel is being done by your imme-

diate supervisor/team leader?

Strongly Disagree.
Strongly Disagree.

Strongly Disagree.

Strongly Disagree.

Strongly Agree, Agree,
Strongly Agree, Agree,
Strongly Agree, Agree,

Strongly Agree, Agree,

Neither Agree Nor Disagree, Disagree, or

Neither Agree Nor Disagree, Disagree, or

Neither Agree Nor Disagree, Disagree, or

Neither Agree Nor Disagree, Disagree, or

Very Good, Good, Fair, Poor, or Very Poor.

Recruitment, Development & Retention

(6) The workforce has the job-relevant knowledge and skills necessary

to accomplish organizational goals.

(7) My work unit is able to recruit people with the right skills
(8) I know how my work relates to the agency’s goals and priorities .....

(9) The work | do is important ...........cccceeeeeeennnee

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.
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Employee survey questions

Employee response choices

(10) Physical conditions (for example, noise level, temperature, lighting,
cleanliness in the workplace) allow employees to perform their jobs
well.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Performan

ce Culture

(11) Promotions in my work unit are based on merit ..........cccoccevrverieene

(12) In my work unit, steps are taken to deal with a poor performer who
cannot or will not improve.

(13) Creativity and innovation are rewarded ...........cccccerieeiieiieenienieens

(14) In my work unit, differences in performance are recognized in a
meaningful way.

(15) My performance appraisal is a fair reflection of my performance

(16) Discussions with my supervisor/team leader about my perform-
ance are worthwhile.

(17) Managers/supervisors/team leaders work well with employees of
different backgrounds.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Leadership

(18) I have a high level of respect for my organization’s senior leaders

(19) In my organization, leaders generate high levels of motivation and
commitment in the workforce.

(20) Managers review and evaluate the organization’s progress toward
meeting its goals and objectives.

(21) Employees are protected from health and safety hazards on the
job.

(22) My organization has prepared employees for potential safety and
security threats.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Strongly Agree, Agree, Neither Agree Nor Disagree, Disagree, Strongly
Disagree, or Do Not Know.

Job Sati

sfaction

(23) How satisfied are you with your involvement in decisions that af-
fect your work?

(24) How satisfied are you with the recognition you receive for doing a
good job?

(25) How satisfied are you with the policies and practices of your sen-
ior leaders?

(26) How satisfied are you with the training you receive for your
present job?

(27) Considering everything, how satisfied are you with your job?

(28) Considering everything, how satisfied are you with your pay?

Very Satisfied, Satisfied, Neither Satisfied Nor Dissatisfied, Dissatisfied,
or Very Dissatisfied.

Very Satisfied, Satisfied, Neither Satisfied Nor Dissatisfied, Dissatisfied,
or Very Dissatisfied.

Very Satisfied, Satisfied, Neither Satisfied Nor Dissatisfied, Dissatisfied,
or Very Dissatisfied.

Very Satisfied, Satisfied, Neither Satisfied Nor Dissatisfied, Dissatisfied,
or Very Dissatisfied.

Very Satisfied, Satisfied, Neither Satisfied Nor Dissatisfied, Dissatisfied,
or Very Dissatisfied.

Very Satisfied, Satisfied, Neither Satisfied Nor Dissatisfied, Dissatisfied,
or Very Dissatisfied.

§250.302 Availability of results.

(a) Each agency will make the results
of its annual survey available to the
public and post the results on its Web
site, unless the agency head determines
that doing so would jeopardize or
negatively impact national security. The
posted survey results will include the
following:

(1) The agency’s evaluation of its
survey results;

(2) How the survey was conducted;

(3) Description of the employee
sample, unless all employees are
surveyed;

(4) The survey questions and response
choices with the prescribed questions
identified;

(5) The number of employees
surveyed and number of survey
respondents; and

(6) The number of

choice.

described in paragra
statement noting the
post no later than 12

administration.

BILLING CODE 6325-39-M

(b) Data must be collected by
December 31 of each calendar year.
Each agency must post the beginning
and ending dates of its employees
survey and either the survey results

agency completes survey
administration. OPM may extend this
date in unusual circumstances.

(c) Each agency must submit its
survey results to OPM no later than 120
days after the agency completes survey

[FR Doc. 05-18374 Filed 9-15-05; 8:45 am]

respondents for DEPARTMENT OF AGRICULTURE

each survey question and each response

Agricultural Marketing Service

7 CFR Part 205
[Docket Number TM-04-01]
RIN 0581-AC35

ph(a) ora
decision not to
0 days after the

National Organic Program (NOP):
Proposed Amendments to the National
List of Allowed and Prohibited
Substances (Crops and Processing)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the U.S. Department of
Agriculture’s (USDA) National List of
Allowed and Prohibited Substances
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(National List) regulations to reflect
recommendations submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB) from November 15, 2000,
through March 3, 2005. Consistent with
the recommendations from the NOSB,
this proposed rule would add fifteen
substances, along with any restrictive
annotations, to the National List. This
proposed rule would also amend the
mailing address for where to file a
Certification or Accreditation appeal.
DATES: Comments must be received by
November 15, 2005.

ADDRESSES: Interested persons may
comment on this proposed rule using
the following procedures:

e Mail: Comments may be submitted
by mail to: Arthur Neal, Director of
Program Administration, National
Organic Program, USDA-AMS-TMP-
NOP, 1400 Independence Ave., SW.,
Room 4008-So., Ag Stop 0268,
Washington, DC 20250.

¢ E-mail: Comments may be
submitted via the Internet to:
National.List@usda.gov.

e Internet: http://
www.regulations.gov.

¢ Fax: Comments may be submitted
by fax to: (202) 205-7808.

e Written comments on this proposed
rule should be identified with the
docket number TMD-04—-01.
Commenters should identify the topic
and section number of this proposed
rule to which the comment refers.

e Clearly indicate if you are for or
against the proposed rule or some
portion of it and your reason for it.
Include recommended language changes
as appropriate.

e Include a copy of articles or other
references that support your comments.
Only relevant material should be
submitted.

It is our intention to have all
comments to this proposed rule,
whether submitted by mail, e-mail, or
fax, available for viewing on the NOP
homepage. Comments submitted in
response to this proposed rule will be
available for viewing in person at
USDA-AMS, Transportation and
Marketing, Room 4008-South Building,
1400 Independence Ave., SW.,
Washington, DC, from 9 a.m. to 12 noon
and from 1 p.m. to 4 p.m., Monday
through Friday (except official Federal
holidays). Persons wanting to visit the
USDA South Building to view
comments received in response to this
proposed rule are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT:
Arthur Neal, Director of Program

Administration, Telephone: (202) 720-
3252; Fax: (202) 205-7808.
SUPPLEMENTARY INFORMATION:

I. Background

On December 21, 2000, the Secretary
established, within the NOP [7 CFR part
205], the National List regulations
(§§ 205.600 through 205.607). The
National List regulations identify
synthetic substances and ingredients
that are allowed and nonsynthetic
(natural) substances and ingredients that
are prohibited for use in organic
production and handling. Under the
authority of the Organic Foods
Production Act of 1990 (OFPA), as
amended, (7 U.S.C. 6501 et seq.), the
National List can be amended by the
Secretary based on proposed
amendments developed by the NOSB.
Since established, the National List has
been amended twice, October 31, 2003
(68 FR 61987), and November 3, 2003
(68 FR 62215).

This proposed rule would amend the
National List to reflect
recommendations submitted to the
Secretary by the NOSB from November
15, 2000, through March 3, 2005.
Between the specified time period, the
NOSB has recommended that the
Secretary add four substances to
§205.601 and eleven substances to
§ 205.605 of the National List
regulations. This proposed rule would
also amend the mailing address for
where to file a Certification or
Accreditation appeal pursuant to
§205.681(d).

II. Overview of Proposed Amendments

The following provides an overview
of the proposed amendments to
designated sections of the National List
regulations:

Section 205.601 Synthetic Substances
Allowed for Use in Organic Crop
Production

This proposed rule would amend
paragraph (m)(2) of § 205.601 of the
regulations by adding the following
substances:

Glycerine oleate (Glycerol
monooleate) (CAS #s 25496—72—4; 111—
03-5; 37220-82—-9)—for use only until
December 31, 2006. Glycerine oleate
was petitioned to be used as an anti-
foaming agent (defoamer) in organic
crop production. Glycerine oleate is a
clear amber or pale yellow liquid that is
insoluble in water, slightly soluble in
cold alcohol, and soluble in hot alcohol,
chloroform, ether, and petroleum ether.
In crop production, Glycerin oleate
would be used as an anti-foaming agent
(defoamer) in micronized wettable
Sulfur that is used to control scab and

mildew in the production of apples,
pears, grapes, and raisins. The function
of Glycerine oleate in the micronized
wettable Sulfur would be to enable the
product to be mixed in a tank effectively
and sprayed on crops evenly.

Under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), the Environmental Protection
Agency (EPA) has classified Glycerine
oleate as a List 3 inert (Inerts of
Unknown Toxicity). Under the Food
and Drug Administration (FDA),
Glycerin monooleate (a synonym for
Glycerin oleate) has been classified as a
substance that is Generally Recognized
As Safe (GRAS) for food production (21
CFR 184.1323).

The NOSB, at its May 13-14, 2003,
meeting in Austin, TX, recommended
adding Glycerine oleate to § 205.601(m)
(2) of the National List regulations. In
this open meeting, the NOSB evaluated
Glycerine oleate against the evaluation
criteria of 7 U.S.C. 6517 and 6518 of the
OFPA, received public comment, and
concluded that the substance is
consistent with the OFPA evaluation
criteria; however, it recommended that
Glycerine oleate be added to the
National List regulations, for use in crop
production, only until December 31,
2006.

The normal time period for the use of
a substance under the NOP regulations
is 5 years, beginning the date the
substance appears in the National List
regulations. The NOSB recommended
the early expiration date of December
31, 2006, because of the present efforts
of the Environmental Protection Agency
(EPA) to reclassify inerts on List 2
(Potentially Toxic Inert Ingredients/
High Priority for Testing Inerts) and List
3 (Inerts of Unknown Toxicity) to either
List 1 (Inert Ingredients of Toxicological
Concern) or List 4 (Inerts of Minimal
Concern) by December 31, 2006. With
respect to the use of EPA regulated inert
ingredients in organic crop and
livestock production, only substances
included on EPA’s List 4 are
categorically allowed on the National
List (§ 205.601(m)(i)); all other EPA inert
ingredients must be listed individually.
Glycerine oleate is a List 3 inert; the
NOSB anticipates that EPA will
conclude its reclassification of
Glycerine oleate to either a List 1 or List
4 status by December 31, 2006. If
Glycerine oleate is reclassified as a List
1 inert, it will be prohibited for use as
an inert ingredient for organic crop
production. If Glycerin oleate is
reclassified as a List 4 inert, then it will
automatically continue to be allowed for
use in organic crop production as an
inert ingredient. In addition, if EPA
does not complete its reclassification of
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Glycerine oleate by December 31, 2006,
the substance will be prohibited for use
in organic crop production beginning on
January 1, 2007.

Therefore, in response to the NOSB
recommendation regarding the use of
Glycerine oleate in organic crop
production, the Secretary accepts the
NOSB recommendation and proposes to
amend § 205.601(m)(2) of the National
List regulation as follows:

Glycerine oleate (Glycerol
monooleate) (CAS #s 25496—72—4; 111—
03-5; 37220-82—9)—for use only until
December 31, 2006.

Tetrahydrofurfuryl alcohol (CAS #
97-99—4)—for use only until December
31, 2006. Tetrahydrofurfuryl alcohol
was petitioned for use as an inert
pesticidal ingredient for use in organic
crop production. Tetrahydrofurfuryl
alcohol is a clear, colorless liquid that
is used extensively in various industries
as a high-purity, water miscible solvent,
and as a chemical intermediate. If
released to soil, Tetrahydrofurfuryl
alcohol is expected to exhibit high
solubility.

Under FIFRA, the EPA has registered
Tetrahydrofurfuryl alcohol as a List 3
inert (Inerts of Unknown Toxicity). In
addition, the FDA has classified
Tetrahydrofurfuryl alcohol as a direct
food additive in synthetic flavoring
substances (21 CFR 172.515) and an
indirect food additive in adhesives and
the manufacture of paper and paper
adjuvants (21 CFR 175.105 and
176.210).

The NOSB, at its May 13-14, 2003,
meeting in Austin, TX, recommended
adding Tetrahydrofurfuryl alcohol to
§205.601(m)(2) of the National List
regulations. In this open meeting, the
NOSB evaluated Tetrahydrofurfuryl
alcohol against the evaluation criteria of
7 U.S.C. 6517 and 6518 of the OFPA,
received public comment, and
concluded that the substance is
consistent with the OFPA evaluation
criteria; however, it recommended that
Tetrahydrofurfuryl alcohol be added to
the National List regulations, for use in
crop production, only until December
31, 2006.

The normal time period for the use of
a substance under the NOP regulations
is five years, beginning the date the
substance appears in the National List
regulations. The NOSB recommended
the early expiration date of December
31, 2006, because of the present efforts
of the EPA to reclassify inerts on List 2
(Potentially Toxic Inert Ingredients/
High Priority for Testing inerts) and List
3 (Inerts of Unkown Toxicity) to either
List 1 (Inert Ingredients of Toxicological
Concern) or List 4 (Inerts of Minimal
Concern) by December 31, 2006. With

respect to the use of EPA regulated inert
ingredients in organic crop and
livestock production, only substances
included on EPA’s List 4 are
categorically allowed on the National
List (§ 205.601(m)(i)); all other EPA inert
ingredients must be listed individually.
Tetrahydrofurfuryl alcohol is a List 3
inert; the NOSB anticipates that EPA
will conclude its reclassification of
Tetrahydrofurfuryl alcohol to either a
List 1 or List 4 status by December 31,
2006. If Tetrahydrofurfuryl alcohol is
reclassified as a List 1 inert, it will be
prohibited for use as an inert ingredient
for organic crop production. If
Tetrahydrofurfuryl alcohol is
reclassified as a List 4 inert, then it will
automatically continue to be allowed for
use in organic crop production as an
inert ingredient. In addition, if EPA
does not complete its reclassification of
Tetrahydrofurfuryl alcohol by December
31, 2006, the substance will be
prohibited for use in organic crop
production beginning on January 1,
2007.

Therefore, in response to the NOSB
recommendation regarding the use of
Tetrahydrofurfurly alcohol in organic
crop production, the Secretary accepts
the NOSB recommendation and
proposes to amend § 205.601(m)(2) of
the National List regulation as follows:

Tetrahydrofurfurly alcohol (CAS #
97—99—4)—for use only until December
31, 2006.

Hydrogen chloride (CAS # 7647—01—
0)—for de-linting cotton seed for
planting. Hydrogen chloride was
petitioned for use as a synthetic to
delint cotton seed for planting in
organic crop production. Hydrogen
chloride is a colorless to slightly yellow
gas with a pungent, irritating odor. It is
very soluble in water and readily
soluble in alcohol and ether. Hydrogen
chloride has been classified by the FDA
as a substance that is GRAS when used
as a buffer and neutralizing agent in
accordance with good manufacturing or
feeding practice (21 CFR 582.1057). In
delinting cotton seeds intended for
planting organic acreage, Hydrogen
chloride is released into a delinting
machine that contains linted cotton
seeds. Seed is exposed to the Hydrogen
chloride for about eight to ten minutes
to weaken the lint and is then sent
through buffers to remove the weakened
lint from the seed. After delinting, a
neutralizing agent (often Calcium
carbonate) is used to prevent acid
damage to the seed.

The NOSB, at its April 28-30, 2004,
meeting in Chicago, IL, recommended
adding Hydrogen chloride to § 205.601
of the National List regulations. In this
open meeting, the NOSB evaluated

Hydrogen chloride against the
evaluation criteria of 7 U.S.C. 6517 and
6518 of the OFPA, received public
comment, and concluded that the
substance is consistent with the OFPA
evaluation criteria. Therefore, in
response to the NOSB recommendation
regarding the use of Hydrogen chloride
in organic crop production, the
Secretary accepts the NOSB
recommendation and proposes to
amend § 205.601 of the National List
regulations by adding (1) a new
paragraph (n), Seed preparations, and
(2) Hydrogen chloride as follows:

(n) Seed preparations.

Hydrogen chloride (CAS # 7647-01—
0)—for de-linting cotton seed for
planting.

Ferric phosphate (CAS # 10045—-86—
0). Ferric phosphate was petitioned for
use as a pesticide (molluscicide) to bait
slugs and snails in organic crop
production. It is an odorless, yellowish-
white powder that is not very soluble in
water. Ferric phosphate is normally
applied to soil as part of a pellet that
includes a wheat-based bait to attract
snails and slugs. After the pellets are
consumed, Ferric phosphate interferes
with calcium metabolism in the
digestive tract of the snails and slugs,
causing them to stop eating. Shortly
thereafter, the snails and slugs die.

Under the FIFRA, the EPA has
registered ferric phosphate as a
biochemical molluscicide that targets a
wide range of slugs and snails (63 FR
43936). In assessing risks to human
health, EPA has concluded that there
are no known or expected adverse
effects to humans from the use of ferric
phosphate. In assessing risks to the
environment, the EPA has concluded
that there are no known or expected
harmful effects of the use of Ferric
phosphate on the environment if users
follow the application rates and use
directions on the label. In addition to
the assessments of the EPA, the FDA has
classified Ferric phosphate as a
substance that is GRAS for food use (21
CFR 184.1301).

The NOSB, at its February 28—March
3, 2005, meeting in Washington, DC,
recommended adding Ferric phosphate
to §205.601(h) of the National List
regulations without restriction. In this
open meeting, the NOSB evaluated
Ferric phosphate against the evaluation
criteria of 7 U.S.C. 6517 and 6518 of the
OFPA, received public comment, and
concluded that the substance is
consistent with the OFPA evaluation
criteria. Therefore, in response to the
NOSB recommendation regarding the
use of Ferric phosphate in organic crop
production, the Secretary accepts the
NOSB recommendation and proposes to
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amend § 205.601(h) of the National List
regulations as follows:

Ferric phosphate (CAS # 10045-86—
0).

Section 205.605 Nonagricultural
(Nonorganic) Substances Allowed as
Ingredients in or on Processed Products
Labeled as “Organic” or “Made With
Organic (Specified Ingredients or Food
Group(s))”

This proposed rule would amend
§205.605 (a) of the regulations by
adding the following substances:

Egg white lysozyme (CAS # 9001-63—
2). Egg white lysozyme was petitioned
for use as an enzyme in organic
processing. It is a white powder with no
distinct odor. It is readily soluble in
water and practically insoluble in
alcohol, chloroform, and ether. Egg
white lysozyme is considered to be
GRAS by the FDA for use as an
antimicrobial agent in casings for
frankfurters and on cooked meat and
poultry products. Egg white lysozyme is
used in casings for frankfurters at a
concentration of 2.5 milligram (mg)
lysozyme per pound (1b) of frankfurter
(equivalent to 5.5 mg Lysozyme per
kilogram (kg) of food) and in cooked
meat and poultry products sold as
ready-to-eat at a concentration of 2.0 mg
of Lysozyme per lb of cooked meat or
poultry product (equivalent to 4.4 mg of
Lysozyme per kg of food). The FDA
acknowledged in GRAS Notice No.
(GRN) 000064 that it had no question,
at the time of review, that Egg white
lysozyme is GRAS under the intended
conditions of use; provided, that the
ingredient statement of food products
that contain Egg white lysozyme contain
the name ‘‘Egg white lysozyme” to
identify the source of the protein.

The NOSB, at its May 13-14, 2003,
meeting in Austin, TX, recommended
adding Egg white lysozyme to
§ 205.605(a) of the National List
regulations without restriction. In this
open meeting, the NOSB evaluated Egg
white lysozyme against the evaluation
criteria of 7 U.S.C. 6517 and 6518 of the
OFPA, received public comment, and
concluded that the substance is
consistent with the OFPA evaluation
criteria. Therefore, in response to the
NOSB recommendation regarding the
use of Egg white lysozyme in organic
handling, the Secretary accepts the
NOSB recommendation and proposes to
amend § 205.605(a) of the National List
regulations as follows:

Egg white lysozyme (CAS # 9001-63—
2).
L-Malic acid (CAS # 97-67-6). DL-
Malic acid was originally petitioned for
use as a synthetic processing aid in
organic handling. It is a white or

colorless powder with no odor. It is
readily biodegradable in water and in
soil. DL-Malic acid is considered to be
GRAS by FDA (21 CFR 184.1069). It is

a processing aid that is used in bottled
iced tea, dry mix beverages, carbonated
beverages, bakery products, fruit juices,
candies, gelatins, desserts, frozen
specialties, sports drinks, and other food
products.

The NOSB, at its May 13-14, 2003,
meeting in Austin, TX, evaluated DL-
Malic acid in an open meeting, received
public comment, and concluded that the
substance was not consistent with the
evaluation criteria of 7 U.S.C. 6517 and
6518 of the OFPA. This determination
was made because of an identified
available natural alternative, L-Malic
acid. As a result of having identified a
natural alternative to DL-malic acid, the
NOSB asked the petitioner whether L-
Malic acid, a natural, could be
substituted for DL-Malic acid for
inclusion on the National List. The
petitioner concurred and the NOSB
recommended L-Malic acid for
inclusion in section 205.605(a) of the
National List. Therefore, in response to
the NOSB recommendation regarding
the use of L-Malic acid in organic
handling, the Secretary accepts the
NOSB recommendation and proposes to
amend § 205.605 (a) of the National List
regulations as follows:

L-Malic acid (CAS # 97-67—6).

Microorganisms—any food grade
bacteria, fungi, and other
microorganisms. Seed mold, a
microorganism, was petitioned for use
as a processing aid in organic handling.
Seed mold is used as a culture starter in
food processing. In the evaluation of
seed mold, the NOSB recognized that
they had previously evaluated and
determined other types of food-grade
microorganisms (e.g., dairy cultures and
yeast) and certain by-products derived
from them (e.g., enzymes) to be
consistent with OFPA criteria and the
NOP regulations. These microorganisms
are already included on the National
List.

The NOSB acknowledged that there
are many species of food-grade
microorganisms that are used in food
processing that could be petitioned for
use in organic handling. As a result, a
decision was made by the NOSB to
evaluate the categorical use of food-
grade microorganisms in organic
handling and recommend their
inclusion in section 205.605(a) of the
National List. This decision would
obviate the need for future review and
evaluation of other individual food
grade microorganisms that exhibit
similar characteristics and functions as

those already approved for use on the
National List.

At its May 13-14, 2003, meeting in
Austin, TX, the NOSB recommended
adding microorganisms to § 205.605(a)
of the National List regulations without
restriction. In this open meeting, the
NOSB evaluated the categorical use of
microorganisms in organic handling
against 7 U.S.C. 6517 and 6518 of the
OFPA, received public comment, and
concluded that the use of
microorganisms in organic handling is
consistent with the evaluation criteria.
Therefore, in response to the NOSB
recommendation regarding the use of
microorganisms in organic handling, the
Secretary accepts the NOSB
recommendation and proposes to
amend § 205.605(a) of the National List
regulations as follows:

Microorganisms—any food grade
bacteria, fungi, and other
microorganisms.

This proposed rule would also amend
§ 205.605(b) of the regulations by adding
the following substances:

Activated charcoal (CAS #s 7440—-44—
0; 64365—11-3)—only from vegetative
sources; for use only as a filtering aid in
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.” Activated
charcoal was petitioned for use as a
processing aid in organic handling.
Activated charcoal is a solid, porous,
black carbonaceous material that is used
as a decolorizing agent, taste- and odor-
removing agent, and purification agent
in food processing. It is also used for the
treatment of water, including potable
water. Activated charcoal is
acknowledged by FDA in 21 CFR
173.25(b)(1)(ii) to be an allowed
substance for use in ion exchange. It is
also recognized as an indirect food
additive in closures with sealing gaskets
for food containers (21 CFR 177.1210).

At its September 17-19, 2002,
meeting in Austin, TX, the NOSB
recommended adding activated charcoal
to §205.605(b) of the National List
regulations for organic handling, with
the restrictions that the substance: (1)
Comes from vegetative sources only;
and (2) only be used as a filtering aid.
In this open meeting, the NOSB
evaluated the use of activated charcoal
against the evaluation criteria of
§205.600(b) of the National List
regulations, received public comment,
and concluded that the use of activated
charcoal in organic handling is
consistent with the evaluation criteria.

Therefore, in response to the NOSB
recommendation regarding the use of
activated charcoal in organic handling,
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the Secretary proposes to amend
§205.605(b) of the National List
regulations to allow activated charcoal
as a synthetic ingredient in or on
processed products labeled as “made
with organic (specified ingredients or
food group(s))” as follows:

Activated charcoal (CAS #s 7440—-44—
0; 64365—11-3)—only from vegetative
sources; for use only as a filtering aid in
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”

Ammonium hydroxide (CAS # 1336—
21-6)—for use only as a boiler water
additive until October 21, 2005.
Restricted to handling agricultural
products labeled “made with organic
(specified ingredients or food
group(s));” prohibited in handling
agricultural products labeled “organic.”
Ammonium hydroxide was petitioned
as a boiler water additive in organic
handling. It is a colorless liquid with an
intense odor. It is used in preventing the
corrosion of boiler equipment used in
food processing. Ammonium hydroxide
is considered to be GRAS by FDA and
allowed as a boiler water additive under
21 CFR 184.1139.

At its October 15—-17, 2001, meeting in
Washington, DC, the NOSB
recommended adding Ammonium
hydroxide to § 205.605(b) of the
National List regulations, with the
restriction that it can only be used in
organic handling until October 21, 2005.
In this open meeting, the NOSB
evaluated the use of Ammonium
hydroxide against the evaluation criteria
of § 205.600(b) of the National List
regulations, received public comment,
and concluded that the use of
Ammonium hydroxide in organic
handling is consistent with the
evaluation criteria.

Although the NOSB determined
Ammonium hydroxide to be consistent
with the evaluation criteria of
§205.600(b), it recommended an early
expiration date of October 21, 2005, for
the use of the substance, to encourage
the organic processing industry to find
an alternative substance to use in place
of the Ammonium hydroxide. The
normal time period for the use of a
substance under the NOP regulations is
5 years, beginning the date the
substance appears in the National List
regulations.

Therefore, in response to the NOSB
recommendation regarding the use of
Ammonium hydroxide in organic
handling, the Secretary proposes to
amend § 205.605(b) of the National List
regulations to allow Ammonium
hydroxide as a synthetic ingredient in or

on processed products labeled as “made
with organic (specified ingredients or
food group(s))” as follows:

Ammonium hydroxide (CAS # 1336—
21-6)—for use only as a boiler water
additive until October 21, 2005.
Restricted to handling agricultural
products labeled “made with organic
(specified ingredients or food
group(s));” prohibited in handling
agricultural products labeled “organic.”

Cyclohexylamine (CAS # 108-91-8)—
for use only as a boiler water additive
for packaging sterilization. Restricted to
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”
Cyclohexylamine was petitioned as a
boiler water additive in organic
handling. Cyclohexylamine is a
colorless to yellow liquid that has a
strong, fishy odor. It is miscible with
water and with common organic
solvents. It is used to prevent the
corrosion of boiler equipment used in
food processing. Cyclohexylamine is
approved for use as a secondary direct
food additive and boiler water additive
by FDA under 21 CFR 173.310.

At its October 15-17, 2001, meeting in
Washington, DG, the NOSB
recommended adding Cyclohexlamine
to §205.605(b) of the National List
regulations for organic handling, with
the restriction that it be used as a boiler
water additive for packaging
sterilization only. In this open meeting,
the NOSB evaluated the use of
Cyclohexlamine against the evaluation
criteria of § 205.600(b) of the National
List regulations, received public
comment, and concluded that the use of
Cyclohexlamine in organic handling is
consistent with the evaluation criteria.

Therefore, in response to the NOSB
recommendation regarding the use of
Cyclohexlamine in organic handling,
the Secretary proposes to amend
§ 205.605(b) of the National List
regulations to allow Cyclohexlamine as
a synthetic ingredient in or on
processed products labeled as “made
with organic (specified ingredients or
food group(s))” as follows:

Cyclohexylamine (CAS # 108-91-8)—
for use only as a boiler water additive
for packaging sterilization. Restricted to
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “‘organic.”

Diethylaminoethanol (CAS # 100-37—
8)—for use only as a boiler water
additive for packaging sterilization;
restricted to handling agricultural
products labeled “made with organic

(specified ingredients or food
group(s));” prohibited for use in
handling agricultural products labeled
“organic.” Diethlaminoethanol was
petitioned as a boiler water additive in
organic handling. Diethylaminoethanol
is a colorless liquid with a weak
ammonia odor. It is hygroscopic soluble
in water, alcohol, Acetone, Benzene,
and Petroleum ether.
Diethlaminoethanol inhibits corrosion
in boiler chemical systems in return
lines, by neutralizing Carbonic acid in
steam and steam condensates, and by
scavenging free Oxygen. It is used in
conjunction with Cyclohexylamine,
Morpholine, and Octadecylamine.
Diethylaminoethanol is approved for
use as a secondary direct food additive
and boiler water additive by FDA under
21 CFR 173.310.

At its May 6-8, 2002, meeting in
Austin, TX, the NOSB recommended
adding Diethylaminoethanol to
§205.605(b) of the National List
regulations for organic handling, with
the restriction that it be used as a boiler
water additive for packaging
sterilization only. In this open meeting,
the NOSB evaluated the use of
Diethylaminoethanol against the
evaluation criteria of § 205.600(b) of the
National List regulations, received
public comment, and concluded that the
use of Diethylaminoethanol in organic
handling is consistent with the
evaluation criteria.

Therefore, in response to the NOSB
recommendation regarding the use of
Diethylaminoethanol in organic
handling, the Secretary proposes to
amend § 205.605(b) of the National List
regulations to allow
Diethylaminoethanol as a synthetic
ingredient in or on processed products
labeled as ““made with organic
(specified ingredients or food group(s))”
as follows:

Diethylaminoethanol (CAS # 100-37—
8)—for use only as a boiler water
additive for packaging sterilization.
Restricted to handling agricultural
products labeled “made with organic
(specified ingredients or food
group(s));” prohibited for use in
handling agricultural products labeled
“organic.”

Octadecylamine (CAS # 124-30-1)—
for use only as a boiler water additive
for packaging sterilization. Restricted to
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited for use in handling
agricultural products labeled “organic.”
Octadecylamine was petitioned for use
as a boiler water additive to prevent
corrosion of boiler equipment and
distribution lines. Octadecylamine is an
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opaque, off-white liquid with
ammoniacal odor, insoluble in water but
soluble in alcohol, Ether, Benzene; very
soluble in Chloroform; and miscible in
Acetone. Octadecylamine is approved
for use as a secondary direct food
additive and boiler water additive by
FDA under 21 CFR 173.310.

At its October 15-17, 2001, meeting in
Washington, DC, the NOSB
recommended adding Octadecylamine
to §205.605(b) of the National List
regulations for organic handling, with
the restriction that it be used as a boiler
water additive for packaging
sterilization only. In this open meeting,
the NOSB evaluated the use of
Octadecylamine against the evaluation
criteria of § 205.600(b) of the National
List regulations, received public
comment, and concluded that the use of
Octadecylamine in organic handling is
consistent with the evaluation criteria.

Therefore, in response to the NOSB
recommendation regarding the use of
Octadecylamine in organic handling,
the Secretary proposes to amend
§205.605(b) of the National List
regulations to allow Octadecylamine as
a synthetic ingredient in or on
processed products labeled as “made
with organic (specified ingredients or
food group(s))” as follows:

Octadecylamine (CAS # 124-30-1)—
for use only as a boiler water additive
for packaging sterilization. Restricted to
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited for use in handling
agricultural products labeled “organic.”

Peracetic acid/Peroxyacetic acid (CAS
# 79-21-0)—for use in wash and/or
rinse water according to FDA
limitations. For use as a sanitizer on
food contact surfaces. Restricted to use
in handling agricultural products
labeled ‘““made with organic (specified
ingredients or food group(s));”
prohibited in agricultural products
labeled ““organic.” Peracetic acid was
petitioned as an anti-microbial water
treatment additive and/or as an
equipment sanitizer or disinfectant. Its
most common use in food processing
and handling is as a sanitizer for food
contact surfaces and as a disinfectant for
fruits, vegetables, meats, and eggs. Other
uses of Peracetic acid include removing
deposits, suppressing odor, and
stripping biofilms from food contact
surfaces. Peracetic acid is a clear
colorless liquid with no foaming
capability, and has a strong pungent
odor. It is approved by FDA as a
secondary direct food additive used in
the washing or peeling of fruits and
vegetables (21 CFR 173.315). It is also
approved for use as an indirect food

additive, sanitizer, under 21 CFR
178.1010.

At its November 15-17, 2000, meeting
in Washington, DC, the NOSB
recommended adding Peracetic acid to
§ 205.605(b) of the National List
regulations for organic handling, with
the restrictions that it be allowed: (1)
For direct food contact only in wash
and/or rinse water; and (2) as a sanitizer
on surfaces in contact with organic food.
In this open meeting, the NOSB
evaluated the use of Peracetic acid
against the evaluation criteria of
§ 205.600(b) of the National List
regulations, received public comment,
and concluded that the use of Peracetic
acid in organic handling is consistent
with the evaluation criteria.

In accepting the NOSB
recommendation to allow Peracetic acid
in organic handling, this proposed rule
proposes language for including
Peracetic acid on the National List that
differs from the original NOSB
recommendation. The original wording
of the NOSB recommendation submitted
to the Secretary was as follows:
“Peracetic acid—for direct food contact
only in wash and/or rinse water, as a
sanitizer on surfaces in contact with
organic food.” The NOP did not elect to
use that language because of the
confusion the language could cause
when referencing the use of Peracetic
acid (Peroxyacetic acid) against FDA
regulations.

For instance, the recommended NOSB
language references “‘Peracetic acid” as
the common name of the substance, but
FDA regulations reference ‘‘Peroxyacetic
acid,” in 21 CFR 173.315, for the
washing or peeling of fruits and
vegetables. Also, FDA regulations
restrict the use of Peracetic acid/
Peroxyacetic acid on fruits and
vegetables that are not raw agricultural
commodities. Based on this information,
the NOP determined that the original
NOSB recommendation could cause
handlers that use Peracetic acid/
Peroxyacetic acid to believe that the
substance could be used on all
agricultural products. As a result, this
proposed rule attempts to limit
confusion regarding the proposed use of
Peracetic acid/Peroxyacetic acid in the
handling of “made with * * *”
products by including language that
acknowledges the FDA use limitations.

Therefore, in response to the NOSB
recommendation regarding the use of
Peracetic acid/Peroxyacetic acid in
organic handling, the Secretary
proposes to amend § 205.605(b) of the
National List regulations to allow
Peracetic acid/Peroxyacetic acid as a
synthetic ingredient in or on processed
products labeled as “made with organic

(specified ingredients or food group(s))”
as follows:

Peracetic acid/Peroxyacetic acid (CAS
# 79-21-0)—for use in wash and/or
rinse water according to FDA
limitations. For use as a sanitizer on
food contact surfaces. Restricted to use
in handling agricultural products
labeled ““made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”

Sodium acid pyrophosphate (CAS #
7758-16—9)—for use only as a leavening
agent in agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.” Sodium
acid pyrophosphate was petitioned for
use as a leavening agent in baked goods.
It helps to control the release of Carbon
dioxide that leavens baked goods. It can
be either anhydrous or contain one or
more molecules of water of hydration.
The anhydrous forms are white,
crystalline powders or granules. The
hydrated forms occur as white or
transparent crystals or granules. When
used in accordance with good
manufacturing practices, Sodium acid
pyrophosphate is considered to be
GRAS by FDA under 21 CFR 182.1087.

At its May 13-14, 2003, meeting in
Austin, TX, the NOSB recommended
adding Sodium acid pyrophosphate to
§205.605(b) of the National List
regulations for organic handling, with
the restriction that it only be used as a
leavening agent. In this open meeting,
the NOSB evaluated Sodium acid
pyrophosphate against the evaluation
criteria of § 205.600(b) of the National
List regulations, received public
comment, and concluded that the use of
Sodium acid pyrophosphate in organic
handling is consistent with the
evaluation criteria.

Therefore, in response to the NOSB
recommendation regarding the use of
Sodium acid pyrophosphate in organic
handling, the Secretary proposes to
amend § 205.605(b) of the National List
regulations to allow Sodium acid
pyrophosphate as a synthetic ingredient
in or on processed products labeled as
“made with organic (specified
ingredients or food group(s))” as
follows:

Sodium acid pyrophosphate (CAS #
7758-16—9)—for use only as a leavening
agent in agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”

Tetrasodium pyrophosphate (CAS #
7722-88-5)—for use only in meat
analog products labeled “made with
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organic (specified ingredients or food
group(s));” prohibited in handling
agricultural products labeled “organic.”
In a proposed rule, published May 22,
2003 (68 FR 27941), § 205.605(b) of the
regulations was proposed to be
amended by adding Tetrasodium
pyrophosphate to be used only in
textured meat analog products. In
response to the proposal to add
Tetrasodium pyrophospate on the
National List regulations, we received
six public comments, three in favor of
and three opposed to its inclusion.
Regarding the comments that opposed
the inclusion of Tetrasodium
pyrophosphate on the National List
regulations, commenters expressed
concern that the recommended
annotation was vague, confusing,
undefined and needed clarification.
They stated that the primary use of
Tetrasodium pyrophosphate, as
proposed, appeared to be to create
texture that is similar to a meat product.
They also asserted that such a use
would be in direct conflict with the
criterion in § 205.600(b)(4) of the
regulations that emphasizes “the
substance’s primary use is not as a
preservative or to recreate or improve
flavors, colors, textures, or nutritive
value lost during processing, except
where the replacement of nutrients is
required by law.”

Due to the merit of those comments,
on March 3, 2003 (68 FR 62215), we did
not add Tetrasodium pyrophosphate on
the National List and referred the
substance back to the NOSB for further
deliberation as to whether the proposed
use of Tetrasodium pyrophosphate
conflicts with § 205.600 (b)(4) of the
NOP regulations. Through further
review and deliberation at their April
2004 meeting in Chicago, IL, the NOSB
determined that the proposed use of
Tetrasodium pyrophosphate did not
conflict with § 205.600 (b)(4) of the NOP
regulations. In response to the concerns
of the commenters, the NOSB provided
that the primary use of Tetrasodium
pyrophosphate, as petitioned, is not to
serve as a preservative, or to “recreate”
flavor, color or texture. They
acknowledged that the substance may
be used to create texture; however, it is
not being used to “‘recreate’ texture, as
is referenced in § 205.600 (b)(4) of the
regulations. Rather, it is being proposed
to add Tetrasodium pyrophosphate to
§205.605(b) of the National List
regulations as follows:

Tetrasodium pyrophosphate (CAS #
7722-88-5)—for use only in meat
analog products labeled “made with
organic (specified ingredients or food
group(s));” prohibited in handling
agricultural products labeled “organic.”

Section 205.681 Appeals

This proposed rule would amend
§205.681(d)(1) of the regulations by
updating the mailing address for where
to file a Certification or Accreditation
appeal as follows:

Administrator, USDA, AMS, c¢/o NOP
Appeals Staff, Stop 0203, Room 3529-
S, 1400 Independence Avenue, SW.,
Washington, DC 20250-0203.

I1I. Related Documents

Seven notices were published
regarding the meetings of the NOSB and
its deliberations on recommendations
and substances petitioned for amending
the National List. Substances and
recommendations included in this
proposed rule were announced for
NOSB deliberation in the following
Federal Register Notices: (1) 65 FR
64657, October 30, 2000, (Peracetic
acid); (2) 66 FR 48654, September 21,
2001, (Ammonium hydroxide,
Cyclohexlamine, and Octadecylamine);
(3) 67 FR 19375, April 19, 2002,
(Diethylaminoethanol); (4) 67 FR 54784,
August 26, 2002, (Activated charcoal);
(5) 68 FR 23277, May 1, 2003, (Egg
white lysozyme, Glycerine oleate,
L-Malic acid, Microorganisms, Sodium
acid pyrophosphate and
Tetrahydrofurfuryl alcohol); (6) 69 FR
18036, April 6, 2004, (Hydrogen
Chloride, and Tetrasodium
pyrophosphate); and (7) 70 FR 7224,
February 11, 2005, (Ferric phosphate).

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C. 6501
et seq.), authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of OFPA
authorizes the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establishes a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List, respectively. The National
List petition process is implemented
under § 205.607 of the NOP regulations.
The current petition process (65 FR
43259) can be accessed through the NOP
Web site at http://www.ams.usda.gov/
nop.

A. Executive Order 12866

This action has been determined to be
non-significant for purposes of
Executive Order 12866, and therefore,
has not been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This proposed rule is not intended to
have a retroactive effect.

States and local jurisdictions are
preempted under section 2115 of the
OFPA (7 U.S.C. 6514) from creating
programs of accreditation for private
persons or State officials who want to
become certifying agents of organic
farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in section
2115(b) of the OFPA (7 U.S.C. 6514(b)).
States are also preempted under
sections 2104 through 2108 of the OFPA
(7 U.S.C. 6503 through 6507) from
creating certification programs to certify
organic farms or handling operations
unless the State programs have been
submitted to, and approved by, the
Secretary as meeting the requirements of
the OFPA.

Pursuant to section 2108(b)(2) of the
OFPA (7 U.S.C. 6507(b)(2)), a State
organic certification program may
contain additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to section 2120(f) of the
OFPA (7 U.S.C. 6519 (f)), this proposed
rule would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of
the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of the Environmental
Protection Agency (EPA) under the
Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

Section 2121 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
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may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, the Agricultural Marketing
Service (AMS) performed an economic
impact analysis on small entities in the
final rule published in the Federal
Register on December 21, 2000 (65 FR
80548). The AMS has also considered
the economic impact of this action on
small entities. The impact on entities
affected by this proposed rule would not
be significant. The effect of this
proposed rule would be to allow the use
of additional substances in agricultural
production and handling. This action
would relax the regulations published
in the final rule and would provide
small entities with more tools to use in
day-to-day operations. The AMS
concludes that the economic impact of
this addition of allowed substances, if
any, would be minimal and entirely
beneficial to small agricultural service
firms. Accordingly, USDA certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,000,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
This proposed rule would have an
impact on a substantial number of small
entities.

The U.S. organic industry at the end
of 2001 included nearly 6,600 certified
crop and livestock operations, including
organic production and handling
operations, producers, and handlers.
These operations reported certified
acreage totaling more than 2.34 million
acres, 72,209 certified livestock, and
5.01 million certified poultry. Data on
the numbers of certified handling
operations are not yet available, but
likely number in the thousands, as they
would include any operation that
transforms raw product into processed
products using organic ingredients.
Growth in the U.S. organic industry has
been significant at all levels. From 1997
to 2001, the total organic acreage grew
by 74 percent; livestock numbers
certified organic grew by almost 300
percent over the same period, and
poultry certified organic increased by
2,118 percent over this time. Sales
growth of organic products has been
equally significant, growing on average
around 20 percent per year. Sales of
organic products were approximately $1
billion in 1993, but reached $15 billion
in 2004. In addition, USDA has
accredited 97 certifying agents who
have applied to USDA to be accredited
in order to provide certification services
to producers and handlers. A complete
list of names and addresses of
accredited certifying agents may be
found on the AMS NOP Web site, at
http://www.ams.usda.gov/nop. AMS
believes that most of these entities
would be considered small entities
under the criteria established by the
SBA.

D. Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501, et seq., the
existing information collection
requirements for the NOP are approved
under OMB number 0581-0191. No
additional collection or recordkeeping
requirements are imposed on the public
by this proposed rule. Accordingly,
OMB clearance is not required by
section 350(h) of the Paperwork
Reduction Act, or OMB’s implementing
regulation at 5 CFR part 1320.

E. General Notice of Public Rulemaking

This proposed rule reflects
recommendations submitted to the
Secretary by the NOSB and includes an
amendment to the mailing address for
where to file a Certification or
Accreditation Appeal. The seven
substances proposed to be added to the
National List were based on petitions
from the industry. The NOSB evaluated
each petition using criteria in the OFPA.
Because these substances are critical to
organic production and handling

operations, producers and handlers
should be able to use them in their
operations as soon as possible. A 60-day
period for interested persons to
comment on this rule is provided.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

For the reasons set forth in the
preamble, 7 CFR part 205, Subpart G is
proposed to be amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

2. Section 205.601 is amended by:

a. Revising paragraph (h).

b. Revising paragraph (m)(2).

c. Adding a new paragraph (n).

d. Reserving paragraphs (o0)—(z).

The revisions and additions read as
follows:

§205.601 Synthetic substance allowed for
use in organic crop production.

* * * * *

(h) As slug or snail bait. Ferric
phosphate (CAS # 10045—86-0).

* * * *

(m) * % %

(2) EPA List 3—Inerts of Unknown
Toxicity allowed:

(i) Glycerine Oleate (Glycerol
monooleate) (CAS #s 25496—72—4; 111—
03-5; 37220-82—-9)—for use only until
December 31, 2006.

(ii) Inerts used in passive pheromone
dispensers.

(iii) Tetrahydrofurfuryl alcohol (CAS
# 97—99—4)—for use only until
December 31, 2006.

(n) Seed preparations. Hydrogen
chloride (CAS # 7647—-01-0)—for

delinting cotton seed for planting.
* * * * *

3. Section 205.605 is amended by:

a. Adding three materials to paragraph
(a).
b. Adding 8 new substances to
paragraph (b).

The additions read as follows:

§205.605 Nonagricultural (nonorganic)
substances allowed as ingredients in or on
processed products labeled as “organic” or
“made with organic (specified ingredients
or food group(s)).”

* * * * *
(a) * k%
* * * * *
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Egg white lysozyme (CAS # 9001-63—
2)

L-Malic acid (CAS # 97—67-6).

* * * * *

Microorganisms—any food grade
bacteria, fungi, and other
microorganism.

* * * * *

(b) * *x %

Activated charcoal (CAS #s 7440—-44—
0; 64365—11-3)—only from vegetative
sources; for use only as a filtering aid in
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”

Ammonium hydroxide (CAS # 1336—
21-6)—for use only as a boiler water
additive until October 21, 2005.
Restricted to handling agricultural
products labeled “made with organic
(specified ingredients or food
group(s));” prohibited in handling
agricultural products labeled “organic.”

Cyclohexylamine (CAS # 108-91-8)—
for use only as a boiler water additive
for packaging sterilization. Restricted to
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”

Diethylaminoethanol (CAS # 100-37—
8)—for use only as a boiler water
additive for packaging sterilization.
Restricted to handling agricultural
products labeled “made with organic
(specified ingredients or food
group(s));” prohibited for use in
handling agricultural products labeled
“organic.”

Octadecylamine (CAS # 124-30-1)—
for use only as a boiler water additive
for packaging sterilization. Restricted to
handling agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited for use in handling
agricultural products labeled “organic.”

Peracetic acid/Peroxyacetic acid (CAS
# 79-21-0)—for use in wash and/or
rinse water according to FDA
limitations. For use as a sanitizer on
food contact surfaces. Restricted to use
in handling agricultural products
labeled “made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural
products labeled “organic.”

* * * * *

Sodium acid pyrophosphate (CAS #

7758-16—9)—for use only as a leavening

agent in agricultural products labeled
“made with organic (specified
ingredients or food group(s));”
prohibited in handling agricultural

products labeled “organic.”
* * * * *

Tetrasodium pyrophosphate (CAS #
7722-88-5)—for use only in meat
analog products labeled “made with
organic (specified ingredients or food
group(s));” prohibited in handling
agricultural products labeled “organic.”

4. In § 205.681, paragraph (d)(1) is
revised to read as follows:

§205.681 Appeals.

(d)* * * (1) Appeals to the
Administrator must be filed in writing
and addressed to: Administrator, USDA,
AMS, c/o NOP Appeals Staff, Stop 0203,
Room 3529-S, 1400 Independence
Avenue, SW., Washington, DC 20250—
0203

* * * * *

Dated: September 12, 2005.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-18381 Filed 9—-15-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22423; Directorate
Identifier 2005-NM-068-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200C and —200F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
Boeing Model 747-200C and —200F
series airplanes. The existing AD
currently requires repetitive inspections
to find fatigue cracking in the upper
chord of the upper deck floor beams,
and repair if necessary. For certain
airplanes, the existing AD also provides
an optional repair/modification, which
extends certain repetitive inspection
intervals. This proposed AD would
reduce the compliance time for all

initial inspections and reduce the
repetitive interval for a certain
inspection. This proposed AD is
prompted by new reports of cracks in
the upper deck floor beams occurring at
lower flight cycles. We are proposing
this AD to find and fix cracking in
certain upper deck floor beams. Such
cracking could extend and sever floor
beams at a floor panel attachment hole
location and could result in rapid
decompression and loss of
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by October 31, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site:

Go to http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
22423; the directorate identifier for this
docket is 2005-NM-068—-AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-22423; Directorate Identifier
2005-NM-068—-AD" at the beginning of
your comments. We specifically invite
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comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

On January 29, 2004, we issued AD
2004-03-11, amendment 39-13455 (69
FR 5920, February 9, 2004), for certain
Boeing Model 747-200C and —200F
series airplanes. That AD requires
repetitive inspections to find fatigue
cracking in the upper chord of certain
upper deck floor beams, and repair if
necessary. For certain airplanes, that AD
also provides an optional repair/
modification, which extends certain
repetitive inspection intervals. That AD
was prompted by a report of fatigue
cracking of the station (STA) 340 upper
deck floor beam. We issued that AD to
find and fix cracking in certain upper
deck floor beams. Such cracking could
extend and sever floor beams at a floor
panel attachment hole location and
could result in rapid decompression and
loss of controllability of the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2004-03-11, we
have received new reports of cracks in

the upper deck floor beams on several
airplanes. The airplanes had
accumulated between 19,580 and 23,561
total flight cycles. In one case, the aft
reinforcing strap of the upper chord of
the floor beam at station 520 was found
severed at 19,580 total flight cycles.
Another airplane with 19,687 total flight
cycles had significant cracks in the same
area. The threshold for the initial
inspection required by AD 2004-03-11
is 22,000 total flight cycles. Therefore,
we have determined that the initial
inspections and a certain repetitive
inspection required by that AD need to
be done earlier to detect cracks in the
upper deck floor beams in a timely
manner.

Relevant Service Information

We have reviewed Revision 1 of
Boeing Alert Service Bulletin 747—
53A2439, dated March 10, 2005. The
inspections, repair, and optional repair/
modification described in Revision 1 are
essentially identical to those in the
original issue, which is referenced in
AD 2004-03-11 as the appropriate
source of service information for the
required actions. Revision 1 reduces the
compliance time for all initial
inspections and reduces the repetitive
inspection interval for surface high
frequency eddy current (HFEC)
inspection of the upper deck floor
beams (header beams) at STAs 440 and
520. The compliance time for
accomplishing the inspection of
repaired areas ranges between 5,000 and
15,000 flight cycles depending on the
diameter of the fastener hole.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design that may be registered in the U.S.
at some time in the future. We are
proposing to supersede AD 2004—03-11.
This proposed AD would continue to
require repetitive inspections to find
fatigue cracking in the upper chord of
the upper deck floor beams, and repair
if necessary. This proposed AD would
also continue to provide, for certain
airplanes, an optional repair/
modification, which extends certain
repetitive inspection intervals. This
proposed AD would also reduce the
compliance time for all initial
inspections and reduce the repetitive
interval for a certain inspection. The
actions would be required to be
accomplished in accordance with the

service bulletin described previously,
except as discussed under ‘“Differences
Between the Proposed AD and Service
Bulletin.”

Differences Between the Proposed AD
and Service Bulletin

The service bulletin provides the
following information in Note 9 of the
Accomplishment Instructions: “For the
purposes of this service bulletin, do not
count flight-cycles with a cabin pressure
differential of 2.0 psi or less. However,
any flight-cycle with momentary spikes
in cabin pressure differential above 2.0
psi must be included as a full-pressure
flight-cycle.” We have determined that
an adjustment of flight cycles due to a
lower cabin differential pressure is not
substantiated and will not be allowed
for use in determining the flight cycle
threshold for this proposed AD.

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions in
one of the following ways:

e Using a method that we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Although the Accomplishment
Instructions of the service bulletin
describe procedures for submitting
inspection results to Boeing, this
proposed AD would not require that
action. We do not need this information
from operators.

Change to Existing AD

This proposed AD would retain
certain requirements of AD 2004—03-11.
Since AD 2004-03-11 was issued, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in
this proposed AD

Requirement in AD
2004-03-11

Paragraph (a)
Paragraph (b)

Paragraphs (f) and (g).
Paragraph (h).

Costs of Compliance

There are about 78 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about 21
airplanes of U.S. registry.



54670

Federal Register/Vol.

70, No. 179/Friday, September 16, 2005 /Proposed Rules

The inspections that are required by
AD 2004-03-11 and retained in this
proposed AD take about 29 work hours
per airplane, at an average labor rate of
$65 per work hour. Based on these
figures, the estimated cost of the
currently required inspections for U.S.
airplanes is $39,585, or $1,885 per
airplane, per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-13455 (69 FR
5920, February 9, 2004) and adding the
following new airworthiness directive
(AD):

Boeing: Docket No. FAA-2005-22423;
Directorate Identifier 2005-NM—-068—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
October 31, 2005.

Affected ADs

(b) This AD supersedes AD 2004—03-11,
amendment 39-13455.

Applicability

(c) This AD applies to Boeing Model 747—
200C and —200F series airplanes, certificated
in any category, as listed in Boeing Alert

Service Bulletin 747-53A2439, dated July 5,
2001.

Unsafe Condition

(d) This AD was prompted by new reports
of cracks in the upper deck floor beams
occurring at lower flight cycles. We are
issuing this AD to find and fix cracking in
certain upper deck floor beams, which could
extend and sever floor beams at a floor panel
attachment hole location and could result in
rapid decompression and loss of
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2004-03-11

Initial Compliance Time at a New Reduced
Threshold

(f) At the earliest of the times specified in
paragraphs (f)(1) through (f)(3) of this AD, do
the inspection required by paragraph (g) of
this AD.

(1) Before the accumulation of 22,000 total
flight cycles, or within 1,000 flight cycles
after March 15, 2004 (the effective date of AD
2004-03-11), whichever occurs later.

(2) For airplanes with 17,000 or more total
flight cycles as of the effective date of this
AD: Before the accumulation of 18,000 total
flight cycles, or within 90 days after the
effective date of this AD, whichever occurs
later.

(3) For airplanes with fewer than 17,000
total flight cycles as of the effective date of

this AD: Before the accumulation of 15,000
total flight cycles, or within 1,000 flight
cycles after the effective date of this AD,
whichever occurs later.

Inspections at Reduced Intervals for Certain
Floor Beams and Repair

(g) Do the applicable inspection to find
fatigue cracking in the upper chord of the
upper deck floor beams as specified in Part
1 (Open-Hole High Frequency Eddy Current
(HFEQC) Inspection Method) or Part 2 (Surface
HFEC Inspection Method) of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2439, dated July 5, 2001. Do the
inspections per the service bulletin. As of the
effective date of this AD, the actions must be
done per the Work Instructions of Boeing
Alert Service Bulletin 747-53A2439,
Revision 1, dated March 10, 2005.

(1) If any crack is found, before further
flight, repair per Part 3 (Upper Chord Repair)
of the Work Instructions of the service
bulletin; except where the service bulletin
specifies to contact Boeing for appropriate
action, before further flight, repair according
to a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA; or according to data meeting the
certification basis of the airplane approved
by an a Boeing Company Designated
Engineering Representative (DER) or
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make such
findings. For a repair method to be approved
by the Manager, Seattle ACO, as required by
this paragraph, the Manager’s approval letter
must specifically reference this AD. Do the
applicable inspection of the repaired area per
Part 1 of the Work Instructions of the service
bulletin at the applicable time per Part 3 of
the Work Instructions of the service bulletin,
and repeat the applicable inspection at the
applicable interval per Figure 1 of the service
bulletin. As of the effective date of this AD,
do the applicable inspection of the repaired
area per Parts 1 and 6 of the Work
Instructions of the service bulletin at the
applicable time per Table 1 of Part 3 of the
Work Instructions of the service bulletin, and
repeat the applicable inspection thereafter at
intervals not to exceed 3,000 flight cycles.

(2) If no crack is found, repeat the
applicable inspection per paragraph (g) of
this AD at the applicable time specified in
paragraphs (g)(2)(i) through (g)(2)(iii) of this
AD. As an option, accomplishment of
paragraph (h)(1) or (h)(2) of this AD, before
further flight, extends the threshold for the
initiation of the repetitive inspections
required by this paragraph.

(1) If the open-hole HFEC inspection
method was used: Repeat that inspection at
intervals not to exceed 3,000 flight cycles.

(ii) If the surface HFEC inspection method
was used at stations 340 through 420
inclusive and station 500: Repeat that
inspection at intervals not to exceed 750
flight cycles.

(iii) If the surface HFEC inspection method
was used at stations 440 and 520: Repeat that
inspection at the earlier of the times specified
in paragraphs (g)(2)(iii)(A) and (g)(2)(iii)(B) of
this AD, and thereafter at intervals not to
exceed 250 flight cycles.
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(A) Within 750 flight cycles since the last
surface HFEC inspection required by
paragraph (g) of this AD.

(B) Within 250 flight cycles after the
effective date of this AD.

Optional Repair/Modification

(h) For airplanes on which the inspection
required by paragraph (g) of this AD is done
per Part 1 of the Work Instructions of Boeing
Alert Service Bulletin 747-53A2439, dated
July 5, 2001, or Revision 1, dated March 10,
2005; and on which no cracking is found:
Accomplishment of the actions specified in
either paragraph (h)(1) or (h)(2) of this AD
extends the threshold for the initiation of the
repetitive inspections required by paragraph
(g)(2) of this AD. For airplanes on which the
inspection required by paragraph (g) of this
AD is done per Part 2 of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2439, dated July 5, 2001, or Revision
1, dated March 10, 2005; and on which no
cracking is found: Accomplishment of the
actions specified in paragraph (h)(1) of this
AD extends the threshold for the initiation of
the repetitive inspections required by
paragraph (g)(2) of this AD.

(1) Do the applicable repair per Part 3 of
the Work Instructions of the service bulletin.
At the applicable time specified in Table 1
of Part 3 of the Work Instructions of the
service bulletin, do the applicable inspection
of the repaired area per Part 1 of the Work
Instructions of the service bulletin. Repeat
the inspection thereafter within the
applicable interval per Figure 1 of the service
bulletin. As of the effective date of this AD,
the actions must be done per Parts 1, 3, and
6 of the Work Instructions of Boeing Alert
Service Bulletin 747-53A2439, Revision 1,
dated March 10, 2005, as applicable, and
repeat the applicable inspection thereafter at
intervals not to exceed 3,000 flight cycles.

(2) Do the modification of the attachment
hole of the floor panel per Figure 5 of the
service bulletin. Within 10,000 flight cycles
after accomplishment of the modification, do
the inspection of the modified area per Part
1 of the Work Instructions of the service
bulletin. Repeat the inspection thereafter
within the applicable interval per Figure 1 of
the service bulletin. As of the effective date
of this AD, the actions must be done per
Figure 5 and Part 1 of the Work Instructions
of Boeing Alert Service Bulletin 747—
53A2439, Revision 1, dated March 10, 2005,
and repeat the inspection thereafter at
intervals not to exceed 3,000 flight cycles.

Determining the Number of Flight Cycles for
Compliance Time

(i) For the purposes of calculating the
compliance threshold and repetitive intervals
for actions required by paragraphs (f), (g), or
(h) of this AD: As of the effective date of this
AD, all flight cycles, including the number of
flight cycles in which cabin differential
pressure is at 2.0 pounds per square inch
(psi) or less, must be counted when
determining the number of flight cycles that
have occurred on the airplane.

No Reporting Requirement

(j) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Alternative Methods of Compliance (AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (SACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the repair must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(3) AMOCs approved previously according
to AD 2004-03-11 are approved as AMOCs
for the corresponding provisions of
paragraphs (f) and (g) of this AD.

Issued in Renton, Washington, on
September 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-18403 Filed 9-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22427; Directorate
Identifier 2004-NM-263-AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
British Aerospace Model BAC 1-11 200
and 400 series airplanes. This proposed
AD would require revising the airplane
flight manual (AFM) to contain
applicable AFM amendments, which
advise the flightcrew of information
pertaining to safely operating the fuel
system. The proposed AD would also
require revising the FAA-approved
maintenance program to include certain
repetitive maintenance tasks intended to
improve the safety of the fuel system.
This proposed AD results from fuel
system reviews conducted by the
manufacturer. We are proposing this AD
to prevent potential ignition sources
inside the fuel system, which, in
combination with flammable fuel
vapors, could result in a fuel tank

explosion and consequent loss of the
airplane.

DATES: We must receive comments on
this proposed AD by October 17, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact British Aerospace, Service
Support, Airbus Limited, P.O. Box 77,
Bristol BS99 7AR, England, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Include the
docket number ‘“Docket No. FAA-2005—
22427; Directorate Identifier 2004—NM—
263—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
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review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The FAA has examined the
underlying safety issues involved in
recent fuel tank explosions on several
large transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (67 FR 23085, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during

which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with another latent
condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this proposed AD are
necessary to reduce the potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified us that an
unsafe condition may exist on all British
Aerospace Model BAC 1-11 200 and
400 series airplanes. The CAA advises
that specific changes to operating
procedures are necessary to ensure that
the flightcrew is aware of appropriate
procedures for addressing tripped
circuit breakers or dry fuel tanks.
Failure to follow appropriate procedures
could introduce a possible ignition
source into the fuel system. The CAA
also advises that changes to the
maintenance program are needed to
prevent the possibility of ignition
sources inside the fuel system. An
ignition source inside the fuel system,
in combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

Relevant Service Information

The manufacturer has issued Airbus
UK BAC One-Eleven Alert Service
Bulletin 28—A-PM6057, Issue 1, dated
May 10, 2004. The service bulletin
describes procedures for revising the
airplane flight manual (AFM) to contain
applicable AFM amendments, which
advise the flightcrew of information
pertaining to the safety of the fuel
system. Among other items, the AFM

amendments advise the flightcrew of the
following:

e Normal procedures for checking the
proper operation of fuel system
elements.

e Limitations on resetting tripped
circuit breakers for electrical circuits for
the fuel system, or restarting a fuel boost
pump or transfer pump after a failure
indication.

e Procedures for removing power
from affected components in the event
of an indication of an electrical fault in
the fuel system.

e Procedures for operating the fuel
pumps in a low-fuel or dry condition.

The service bulletin also contains
procedures for revising the FAA-
approved maintenance program to
include certain maintenance tasks
intended to improve the safety of the
fuel system. Among other items, the
maintenance tasks include:

e Visually inspecting the outlets of
the fuel drain system for fuel leakage,
and locating and correcting any leak.

¢ Performing a functional test of the
temperature indicating system of the
cold air unit, or performing an integrity
test of the ducting of the air
conditioning bay.

¢ Inspecting the drain pipes, drip
trays, drip shields, and connectors of
the fuel drain system for damage or
corrosion, and for minimum clearance
between drain pipes and adjacent
structure.

¢ Inspecting the fuel system drains
for correct positioning and freedom
from obstruction.

e Pressure testing the wiring conduits
for the booster pump in the wing tanks
and for the transfer pump in the center
tank.

¢ Inspecting the cables, components,
and ducting of the wing leading edge for
secure mounting and connection, and
for discrepancies including chafing,
damage, corrosion, evidence of leakage,
and obstruction, as applicable.

e For certain airplanes, inspecting the
anti-ice ducts of the wing leading edge
for damage between ribs 4 and 5.

¢ Inspecting the ducting in the air
conditioning bay for secure duct
connections.

Table 1 of the service bulletin refers
to specific chapters of the airplane
maintenance manual (AMM) for
applicable procedures for performing
most of these inspections and tests.
However, the service bulletin refers to
British Aerospace Alert Service Bulletin
30-A-PM5149, dated May 30, 1973; as
the applicable source of service
information for inspecting the anti-ice
ducts of the wing leading edge for
damage between ribs 4 and 5. British
Aerospace Alert Service Bulletin 30—-A—
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PM5149 describes a visual or
radiographic inspection for damage of
the anti-ice ducts, and corrective
actions, consisting of repairing or
replacing the duct, if necessary.

Table 1 specifies normal repetitive
intervals ranging from 100 hours to 4800
hours, depending on the task. For
airplanes subject to a “‘corporate
schedule,” Table 1 specifies repetitive
intervals ranging from every month to
every 4 years, depending on the task.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The CAA mandated the
service information and issued British
airworthiness directive G-2004-0012,
dated June 21, 2004, to ensure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in the United Kingdom
and are type certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has

kept the FAA informed of the situation
described above. We have examined the
CAA’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under “Clarification
of Proposed AD and Maintenance
Manual Temporary Revisions.”

Differences Between the Proposed AD
and British Airworthiness Directive

British airworthiness directive G—
2004—-0012 mandates changes to the
master minimum equipment list
(MMEL). This (FAA) AD will not
mandate those MMEL changes because
the limits imposed by the FAA-
approved MMEL meet or exceed those
mandated by the British airworthiness
directive. We have coordinated this
issue with the CAA.

Clarification of Proposed AD and
Maintenance Manual Temporary
Revisions (TRs)

In addition to the AFM amendments
described previously, Table 2 of British

ESTIMATED COSTS

Aerospace Alert Service Bulletin 28—A—
PM6057 also lists numerous TRs to the
airplane maintenance manual. We have
determined that these TRs were
included in the service bulletin to
provide operators with a summary of all
measures taken to address current
practices for fuel system safety. These
TRs were not intended to address any
identified unsafe condition. Therefore,
this proposed AD would not require any
action relative to these TRs. We have
coordinated this issue with the CAA
and our decision not to mandate the TRs
to the maintenance manual is consistent
with the CAA’s action in British
airworthiness directive G-=2004—-0012.

Clarification of Terminology

Where Table 1 of British Aerospace
Alert Service Bulletin 28—-A-PM6057
specifies a repetitive interval in
“hours,” for the purposes of this AD,
this means ““flight hours.”

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Action Work Iap‘t‘)’grr?gfe Cost per U.S.-reg- Fleet
hours er hour airplane istered air- cost
p planes
AFM REVISION ...t ettt ettt s et se e se st sesenene e e e sesns 1 $65 $65 11 $715
Maintenance Program ReViSiONn ...........cccciiiiiiiiiiiiiiiieseccreee e 1 65 65 11 715

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
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by adding the following new
airworthiness directive (AD):

British Aerospace Airbus Limited: Docket
No. FAA-2005-22427; Directorate
Identifier 2004-NM-263—-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 17, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all British Aerospace

Model BAC 1-11 200 and 400 series
airplanes, certificated in any category.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to ensure that the
flightcrew and maintenance personnel are
advised of procedures pertaining to the safety
of the fuel system. These procedures are
needed to prevent potential ignition sources
inside the fuel system, which, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Airplane Flight Manual and Maintenance
Program Revisions

(f) Within 3 months after the effective date
of this AD, do the actions specified in
paragraphs (f)(1) and (f)(2) of this AD to
improve the safety of the fuel system, in
accordance with the Accomplishment
Instructions of Airbus UK BAC One-Eleven
Alert Service Bulletin 28—A-PM6057, Issue
1, dated May 10, 2004.

(1) Revise the airplane flight manual to
include the applicable amendments advising
the flightcrew of appropriate procedures to
check for proper operation of the fuel system,
and to address tripped circuit breakers,
failure of a fuel pump in flight, and
operations in a low-fuel situation, as
specified in Table 2 (under Section 4.11) of
the service bulletin.

Note 1: The actions required by paragraph
(f)(1) of this AD may be done by inserting a
copy of the applicable advance amendment
bulletins (AABs) specified in Table 2 of
Airbus UK BAC One-Eleven Alert Service
Bulletin 28—-A-PM6057, Issue 1, dated May
10, 2004, into the AFM. When information
identical to that in the applicable AABs has
been included in the general revisions of the
AFM, the AABs no longer need to be inserted
into the AFM.

(2) Revise the FAA-approved maintenance
program to include all repetitive
maintenance tasks specified in Table 1
(under Section 4.10.2.) of the service bulletin.
Then, thereafter, comply with the
requirements of these maintenance tasks at
the interval specified in Table 1 of the service
bulletin; except for airplanes that operate
fewer than a total of 1,250 flight hours per

year, accomplish the requirements of these
maintenance tasks at the earlier of the times
specified in columns 2 and 3 of Table 1 of
the service bulletin. Where Table 1 of the
service bulletin specifies a repetitive interval
in “hours,” for the purposes of this AD, this
means “flight hours.” Any applicable
corrective actions must be done before
further flight.

Note 2: After revising the maintenance
program to include the required periodic
maintenance tasks according to paragraph
(f)(2) of this AD, operators do not need to
make a maintenance log entry to show
compliance with this AD every time those
maintenance tasks are accomplished
thereafter.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(h) British airworthiness directive G—2004—
0012, dated June 21, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on
September 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-18402 Filed 9—15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22425; Directorate
Identifier 2005-NM-066—AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-8-33, DC-8-51,
DC-8-53, DC-8-55, DC-8F-54, DC—-8F-
55, DC-8-63, DC-8-62F, DC-8—-63F,
DC-8-71, DC-8-73, DC-8-71F, DC-8-
72F, and DC-8-73F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain transport category airplanes,
identified above. This proposed AD
would require repetitive inspections for
cracks of the doorjamb corners of the
main cargo door, and repair if necessary.
This proposed AD also provides an
optional preventive modification that
extends certain repetitive intervals. This

proposed AD results from reports of
cracks in the fuselage skin at the corners
of the doorjamb for the main cabin cargo
door. We are proposing this AD to
detect and correct fatigue cracks in the
fuselage skin, which could result in
rapid decompression of the airplane.
DATES: We must receive comments on
this proposed AD by October 31, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-Wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for the service information
identified in this proposed AD.

FOR FURTHER INFORMATION CONTACT: Jon
Mowery, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5322; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2005-22425; Directorate
Identifier 2005—-NM—-066—AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
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personnel concerning this proposed AD.
Using the search function of that web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

We have received reports of cracks in
the fuselage skin at the corners of the
doorjamb for the main cabin cargo door
on McDonnell Douglas Model DC-8—
71F airplanes. Cracks were found on
airplanes that had accumulated 14,600
landings. The manufacturer’s
investigation showed that the cracks
resulted from fatigue stress. Fatigue
cracks, if not corrected, could progress
and result in rapid decompression of the
airplane.

Other Relevant Rulemaking

On January 11, 1993, we issued AD
93—-01-15, amendment 39-8469 (58 FR
5576, January 22, 1993). We issued that
AD to ensure the continuing structural
integrity of McDonnell Douglas Model
DC-8 airplanes. That AD requires
revising the FAA-approved maintenance
inspection program, which provides for
inspection of the Principal Structural
Elements (PSEs) identified in
McDonnell Douglas Report No. L26—
011, “DC-8 Supplemental Inspection

Document (SID).” That AD also requires
reporting results of inspections to
McDonnell Douglas, and repairing any
cracked structure detected during the
inspections.

Relevant Service Information

We have reviewed Boeing Service
Bulletin DC8-53—-079, Revision 01,
dated June 26, 2002. The service
bulletin describes procedures for
repetitive inspections for cracks of the
doorjamb corners of the main cargo
door. The inspections include
radiographic, high frequency eddy
current (HFEC), and visual (optically
aided) inspections. Each inspection type
is repeated in combination (e.g.,
radiographic and HFEC together) at
varying intervals that range from 4,937
landings to 11,325 landings depending
on the type of inspection. These
intervals are described in Table 1 of
paragraph 1.E. “Compliance” of the
service bulletin.

If any crack is found that is 2.50
inches in length or less, the service
bulletin describes procedures for
repairing the fuselage skin and
installing an external doubler. If any
crack is found that is greater than 2.50
inches in length, the service bulletin
specifies contacting the manufacturer
for repair instructions and for reporting
certain information. The service bulletin
also gives procedures for a preventive
modification of installing an external
doubler at the corner of the main cabin
cargo doorjamb.

After any modification or repair, the
service bulletin specifies that operators
should inspect again for cracks of the
modified or repaired doorjamb corner
within 17,000 landings after doing the
modification or repair, and then repeat
the inspection at intervals not to exceed
4,400 landings.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

The inspection program in Revision
01 of the service bulletin is an
alternative method of compliance
(AMOOC) for the requirements of

ESTIMATED COSTS

paragraphs (a) and (b) of AD 93-01-15
for the specified areas of PSE 53.08.044.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Bulletin.”

Differences Between the Proposed AD
and the Service Bulletin

The service bulletin specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

¢ Using a method that we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization (DOA)
Organization whom we have authorized
to make those findings.

Operators should note that, although
the Accomplishment Instructions of the
service bulletin describe procedures for
submitting certain information to the
manufacturer, this AD would not
require that action.

Clarification of Inspection Language

In this proposed AD, the “visual
(optically aided)” inspection specified
in the Boeing service bulletin is referred
to as a ‘““detailed inspection.” We have
included the definition for a detailed
inspection in a note in the proposed AD.

Costs of Compliance

There are about 225 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Action }Y\éa:lg '?;ge;)geer Ir?(?l?rr Parts Cost per airplane NLiJsTet)rZ:joinr%gh éig Fleet cost
Inspection, per in- 20 $65 | NON€ ...cvveeieeriee $1,300, per inspec- 166 oo $215,800, per in-
spection cycle. tion cycle. spection cycle.
Optional preventive 80 65 | $26,881 to $30,913 $32,081 to $36,113 .. | Up to 166 ................. Up to between
modification (per (per corner, de- $5,325,446 and
corner). pending on air- $5,994,758 (for
plane configura- one corner).
tion).
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

McDonnell Douglas: Docket No. FAA-2005—
22425; Directorate Identifier 2005-NM—
066—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 31, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model DC-8-33, DC-8-51, DG-8-53, DC—8—
55, DC-8F-54, DC-8F-55, DC-8-63, DC—8—
62F, DC-8-63F, DC-8-71, DC-8-73, DC-8—
71F, DC-8-72F, and DC-8-73F airplanes,
certificated in any category; as identified in
Boeing Service Bulletin DG8-53-079,
Revision 01, dated June 26, 2002.

Unsafe Condition

(d) This AD results from reports of cracks
in the fuselage skin at the corners of the
doorjamb for the main cabin cargo door. We
are issuing this AD to detect and correct
fatigue cracks in the fuselage skin, which
could result in rapid decompression of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) At the applicable time in paragraph
(£)(1) or (f)(2) of this AD: Do detailed, high
frequency eddy current, and radiographic
inspections, as applicable, for cracks of the
doorjamb corners of the main cargo door in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin DC8
53-079, Revision 01, dated June 26, 2002.
Except as provided by paragraph (g) and (h)
of this AD, repeat the inspections thereafter
at intervals not to exceed the applicable
intervals specified in Table 1 of Paragraph
1.E. “Compliance” of the service bulletin.

(1) For airplanes that have been converted
from passenger to cargo under Amended
Type Certificate Data Sheet 4A25, Notes 25
and 26, and McDonnell Douglas
Supplemental Type Certificates SA3749WE
and SA3403WE: Within 15,000 flight cycles
after the conversion; or within 12 months
after the effective date of this AD; whichever
occurs later.

(2) For airplanes that have not been
converted from passenger to cargo: Before the
accumulation of 15,000 total flight cycles, or
within 3,000 flight cycles after the effective
date of this AD, whichever occurs later.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally

supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Corrective Actions and New Repetitive
Intervals

(g) If any crack is found during any
inspection required by this AD, before further
flight: Do the applicable action in paragraph
(g)(1) or (g)(2) of this AD in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin DC8-53-079, Revision 01,
dated June 26, 2002.

(1) For any corner where all cracks are 2.50
inches or less in length, install an external
doubler in accordance with the service
bulletin: Before the accumulation of 17,000
flight cycles after the installation, do the next
inspection of that corner as specified in
paragraph (f) of this AD. Repeat the
inspections in paragraph (f) of this AD for
that corner thereafter at intervals not to
exceed 4,400 flight cycles.

(2) For any corner where any crack is
greater than 2.50 inches in length, repair the
crack using a method approved in
accordance with paragraph (k) of this AD.

Optional Preventive Modification

(h) Installing an external doubler on a
corner in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin DC8-53—-079, Revision 01,
dated June 26, 2002, terminates the repetitive
inspection intervals of paragraph (f) of this
AD for that corner. Before the accumulation
of 17,000 flight cycles after the installation:
Do the next inspection of that corner, as
specified in paragraph (f) of this AD. Repeat
the inspections in paragraph (f) of this AD for
that corner thereafter at intervals not to
exceed 4,400 flight cycles.

No Reporting Required

(i) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Actions Accomplished in Accordance With
Previous Issue of Service Bulletin

(j) Actions accomplished before the
effective date of this AD in accordance with
Boeing Service Bulletin DC8-53-079, dated
January 31, 2001, are acceptable for
compliance with the corresponding action in
this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
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the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.
(3) Inspections required by this AD of
specified areas of Principal Structural
Element (PSE) 53.08.044 are acceptable for
compliance with the applicable requirements
of paragraphs (a) and (b) of AD 93-01-15,
amendment 39-8469 (58 FR 5576, January
22,1993). The remaining areas of the affected
PSEs must be inspected and repaired as
applicable, in accordance with AD 93-01-15.

Issued in Renton, Washington, on
September 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-18401 Filed 9-15-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22426; Directorate
Identifier 2005-NM-105-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-300,
747-400, 747-400D, and 747SR Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 747-100, 747—-100B, 747—
100B SUD, 747-200B, 747—-200C, 747—
300, 747-400, 747—-400D, and 747SR
series airplanes. This proposed AD
would require a one-time inspection to
determine whether any steel doubler
(small or large) is installed at the lower
forward and upper aft corners of the
fuselage cutout at main entry doors
(MEDs) number 3. Depending on the
results of this inspection, this proposed
AD also would require repetitive
inspections for cracks of the skin,
bearstrap, and small steel doubler (if
installed) at the applicable corner or
corners of the fuselage cutouts, and
related investigative/corrective actions
if necessary. This proposed AD also
would provide the optional terminating
action for the repetitive inspections of
installing a large steel doubler at the
affected corners. This proposed AD is
prompted by reports of cracks in the
skin and bearstrap at the upper aft
corner and at the lower forward corner

of the fuselage cutout at MEDs number
3. We are proposing this AD to detect
and correct cracks in the skin, bearstrap,
and small steel doubler (if installed),
which could propagate and result in
rapid decompression of the airplane.
DATES: We must receive comments on
this proposed AD by October 31, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web Site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-Wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
22426; the directorate identifier for this
docket is 2005-NM-105—-AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-22426; Directorate Identifier
2005-NM-105—AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

We have received a report indicating
that seven operators of the affected
airplanes have found cracks in the skin
and bearstrap at the upper aft corner of
the fuselage cutout at main entry doors
(MEDs) number 3. These cracks, which
were between 0.6 inch and 2.5 inches in
length, were found on airplanes that had
accumulated between 12,140 and 23,927
flight cycles. We have received other
reports indicating that some operators
also found cracks in the skin and
bearstrap at the lower forward corner of
the fuselage cutout at MEDs number 3.
These cracks were between 0.5 inch and
4.0 inches in length, and were found on
airplanes that had accumulated between
11,986 and 23,083 flight cycles. Cracks
in the skin, bearstrap, and small steel
doubler, if not detected and corrected,
could propagate and result in rapid
decompression of the airplane.

Other Relevant Rulemaking

On December 8, 1992, we issued AD
92—-27-04, amendment 39-8437 (57 FR
59801, December 16, 1992) for certain
Boeing Model 747 series airplanes. [A
correction of that AD was published in
the Federal Register on February 17,
1993 (58 FR 8693)]. We issued that AD
to prevent the structural degradation of
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the airplane by requiring various
repetitive inspections of the airplane
structure for cracks, and repair if any
crack is found. AD 92—-27-04 refers to
Section 4 of Boeing Document No. D6—
35999, Revision C, dated January 21,
1992, as the appropriate source of
service information for doing the
various inspections and repairs. Boeing
Document No. D6-35999 in turn refers
to Boeing Service Bulletin 747-53-2218,
Revision 4, dated November 9, 1989, as
the appropriate source of service
information for doing the specific
inspections of the lower forward corner
of the fuselage cutout at MEDs number
3, and doing any necessary repairs.
Installing a small or large steel doubler
at the lower forward corner of the cutout
in accordance with Boeing Service
Bulletin 747-53-2218 terminates the
repetitive inspection requirements of
AD 92-27-04 for that area.

On April 22, 1993, we issued AD 93—
08-12, amendment 39-8559, (58 FR
27927, May 12, 1993), for certain Boeing
Model 747 series airplanes. That AD
requires repetitive detailed visual
internal inspections to detect cracks in
various areas of the fuselage internal
structure, and repair if necessary.
Among other areas of the fuselage, AD
93-08-12 requires inspection of the
upper aft and lower forward corners of
the fuselage cutout at MEDs number 3,
with and without steel doublers
installed at those corners. Boeing
Service Bulletin 747-53A2512, Revision
1, dated August 11, 2005, which is
described below and cited as the

appropriate source of service
information for this new proposed AD,
refers to AD 93—-08-12. However, on
May 14, 2002, we issued AD 2002—10—
10, amendment 39-12756, (67 FR
36081, May 23, 2002) to supersede AD
93-08-12. AD 2002—10-10 retains the
requirements of AD 93—08-12 for the
area affected by this new proposed AD,
but adds new repetitive inspections for
cracking in certain areas of the upper
chord of the upper deck floor beams,
and repair if necessary. AD 93-08-12
and AD 2002-10-10 refer to Boeing
Service Bulletin 747-53-2349, dated
June 27, 1991, as the appropriate source
of service information for doing the
inspections and repair if necessary. In
addition, on April 1, 2005, we issued a
proposed AD that would supersede AD
2002—-10-10. That proposed AD (Docket
No. FAA-2005-20880, Directorate
Identifier 2003-NM—-229-AD, 70 FR
18332, April 11, 2005) would retain
certain requirements of AD 2002—10-10
but add repetitive inspections for
cracking of additional areas of the
fuselage internal structure and related
investigative/corrective actions.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 747-53A2512, including 747—
53A2512, Revision 1, dated August 11,
2005. The service bulletin describes
procedures for repetitive inspections to
determine the size and presence of any
steel doubler installed at the lower
forward and/or upper aft corners of the
fuselage cutout at MEDs number 3. If a

large steel doubler was previously
installed in accordance with Boeing
Service Bulletin 747-53-2218
(described below), or the Boeing 747—
100/200/300 Structural Repair Manual
(SRM), Service Bulletin 747-53A2512
states that no further action is required
for that corner. For lower forward
corners that have no steel doubler
installed, the service bulletin states that
inspections and any applicable repairs
are done in accordance with Boeing
Service Bulletin 747-53-2218 (AD 92—
27-04).

For all other corners and doubler
configurations, the service bulletin gives
various intervals for initial and
repetitive inspections for cracks of the
skin, bearstrap, and small steel doubler
(if installed) at the lower forward and
upper aft corners of the fuselage cutout
at MEDs number 3. There are two
options given in Boeing Service Bulletin
747-53A2512 for doing the initial and
repetitive inspections. The first option
is to do a detailed inspection. The
second option is to do a high-frequency
eddy current (HFEC) inspection. The
service bulletin specifies that operators
should also do a general visual
inspection to detect cracks in the small
steel doubler (if installed) and any
previous repair trimouts in the bearstrap
and skin at the same time as the initial
detailed or HFEC inspection. The
inspection thresholds and repetitive
intervals specified in the service
bulletin are described in the table
below.

INSPECTION THRESHOLDS AND REPETITIVE INTERVALS

For airplanes that have—

Do the first inspection of that corner—

Repeat the detailed or HFEC inspection
thereafter at intervals not to exceed—

A small steel doubler installed at the upper aft
corner in production or in accordance with
Boeing service bulletin 747-53-2025 (de-
scribed below).

A small steel doubler installed at the lower for-
ward corner in production or in accordance
with Boeing service bulletin 747-53-2218
(described below).

No steel doubler (large or small) installed at the
upper aft corner.

At the later of 10,000 total flight cycles or
within 1,000 flight cycles after the original
issue date of Boeing Service Bulletin 747—
53A2512.

At the later of 10,000 total flight cycles or
within 1,000 flight cycles after the original
issue date of Boeing Service Bulletin 747—
53A2512.

At the later of 10,000 total flight cycles or
within 1,000 flight cycles after the original
issue date of Boeing Service Bulletin 747—

53A2512.

3,000 flight cycles.

6,000 flight cycles.

1,000 flight cycles.

If the general visual inspection shows
evidence of previous repair trimouts in
the skin and/or bearstrap, the service
bulletin gives procedures for doing a
related investigative action. This related
investigative action is doing an X-ray or
detailed inspection for cracks at the
repair trimouts. If no crack is found
during the X-ray or detailed inspection,
the service bulletin states that operators

should repeat the applicable detailed or
HFEC inspection at the applicable
interval in the table above.

If any crack is found during any
detailed, HFEC, or X-ray inspection, the
service bulletin specifies that operators
should do another related investigative
action before further flight. This related
investigative action is a dye penetrant or
HFEC inspection to measure the crack

length in order to determine the
procedures for corrective action. After
the crack length is determined, the
service bulletin then specifies that
operators should do the applicable
corrective action before further flight. If
all cracks are inside certain zones
specified in the service bulletin, the
corrective action is repairing the area by
trimming out or stop-drilling the crack,
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and installing a large steel doubler at the
applicable cutout corner. Installing a
large steel doubler terminates the
repetitive inspections for that corner. If
any crack is outside certain zones
specified in the service bulletin, the
corrective action is asking Boeing for
repair data so that the repair can be
accomplished before further flight. The
service bulletin also states that crack
findings should be reported to Boeing.

Accomplishing the actions specified
in the service information described
above is intended to adequately address
the unsafe condition.

Boeing Alert Service Bulletin 747—
53A2512 refers to Boeing Service
Bulletin 747-53-2218, Revision 4, dated
November 9, 1989, as an additional
source of service information for
inspecting airplanes that do not have a
steel doubler (large or small) installed at
the lower forward corner of the fuselage
cutout at MEDs number 3. AD 92-27—
04 refers to Section 4 of Boeing
Document No. D6-35999, Revision C,
dated January 21, 1992 as the
appropriate source of service
information for doing the various
inspections and repairs. Boeing
Document No. D6-35999 in turn refers
to Boeing Service Bulletin 747-53-2218,
Revision 4, dated November 9, 1989, as
the appropriate source of service
information for doing the specific
inspections of the lower forward corner
of the fuselage cutout at MEDs number
3, and doing any necessary repairs.

Boeing has also issued Boeing Service
Bulletin 53-2025, Revision 2, dated
March 22, 1974. This service bulletin
describes procedures for reinforcing the
cutout at MEDs number 3.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and Boeing Service Bulletin 747—
53A2512.”

Although installing a small steel
doubler at the lower forward corner of
the cutout at MED number 3 terminates
the repetitive inspection requirements
of AD 92-27-04 for that area,
inspections of that area would again be
required by this proposed AD. Installing
a large steel doubler in that area in
accordance with this proposed AD or in
accordance with Boeing Service Bulletin
747-53-2218 would terminate the
repetitive inspection requirements of
both AD 92-27-04 and this proposed
AD for that area. Although AD 92-27—
04 allows installation of a small steel
doubler, this proposed AD would not
allow that action after the effective date
of the proposed AD.

Differences Between the Proposed AD
and Boeing Service Bulletin 747-
53A2512

Boeing Service Bulletin 747-53A2512
specifies compliance times relative to
the date of issuance of the service
bulletin; however, this proposed AD
would require compliance before the
specified compliance time after the
effective date of this AD.

ESTIMATED COSTS

Boeing Service Bulletin 747-53A2512
specifies that you may contact the
manufacturer for instructions on how to
repair certain conditions, but this
proposed AD would require you to
repair those conditions in one of the
following ways:

¢ Using a method that we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Although the Accomplishment
Instructions of Boeing Service Bulletin
747-53A2512 describe procedures for
reporting crack findings to Boeing, this
proposed AD would not require those
actions. We do not need this
information from operators.

These differences have been
coordinated with Boeing.

Clarification of Inspection Language

Boeing Service Bulletin 747-53A2512
refers to a “visual check of the MED
number 3 cutout to determine if a small,
large, or no steel doubler is installed.”
We have determined that the procedures
in the service bulletin should be
described as a “general visual
inspection.” The service bulletin
includes a definition of this inspection.

Costs of Compliance

There are about 710 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
: Work | Average labor Cost per :
Action Parts h U.S.-registered Fleet cost
hours rate per hour airplane airplanes
One-time general visual inspec- 1 $65 | NONE ...oovviiiiiieinieeeeerees $65 170 $11,050
tion.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We have determined that this

proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the

DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and



54680

Federal Register/Vol. 70, No. 179/Friday, September 16, 2005 /Proposed Rules

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-22426;
Directorate Identifier 2005-NM-105-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by October 31, 2005.

Affected ADs

(b) Installing a large steel doubler at the
lower forward corner of the fuselage cutout
at main entry doors (MEDs) number 3 in
accordance with AD 92—27-04, amendment
39-8437, terminates the inspection
requirements of this AD for that area only.

Applicability

(c) This AD applies to all Model 747-100,
747-100B, 747-100B SUD, 747-200B, 747—
200C, 747-300, 747-400, 747—400D, and

7478SR series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by reports of
cracks in the skin and bearstrap at the upper
aft corner and at the lower forward corner of
the fuselage cutout at MEDs number 3. We
are issuing this AD to detect and correct
cracks in the skin, bearstrap, and small steel
doubler (if installed), which could propagate
and result in rapid decompression of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term ‘‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2512, Revision 1, dated August 11,
2005.

Inspection for Steel Doublers

(g) Prior to the accumulation of 10,000 total
flight cycles or within 1,000 flight cycles
after the effective date of this AD, whichever
occurs later: Do a general visual inspection
of the lower forward and upper aft corners
of the fuselage cutout at MEDs number 3 to
determine whether a small, a large, or no
steel doubler is installed, and do the
applicable action in paragraphs (g)(1) or (g)(2)
of this AD. Do all actions in accordance with
the service bulletin.

(1) If a large steel doubler is installed, or
if no steel doubler is installed at the lower
forward cutout, no further action is required
by this AD for that cutout corner, except the
requirements of paragraph (m) of this AD
continue to apply.

Note 1: Boeing Alert Service Bulletin 747—
53A2512 refers to Boeing Service Bulletin
747-53-2218, Revision 4, dated November 9,
1989, as an additional source of service
information for inspecting airplanes that are
determined by the inspection required by
paragraph (g) of this AD to have no steel
doubler (large or small) installed at the lower
forward corner of the fuselage cutout at
MEDs number 3.

(2) For all doubler configurations except
those specified in paragraph (g)(1) of this AD,
do the actions in paragraph (h) of this AD at
the applicable time in that paragraph.

Inspections for Cracks, and Related
Investigative and Corrective Actions

(h) For the doubler configurations specified
in paragraph (g)(2) of this AD (except as
required by paragraph (i) of this AD), at the
times specified in paragraph 1.E.
“Compliance” of the service bulletin: Do the
applicable inspections for cracks in the skin
and bearstrap at the upper aft corner and at
the lower forward corner of the fuselage
cutout at MEDs number 3, and do any related
investigative actions and corrective actions
before further flight by doing all the actions
in accordance with the service bulletin.
Repeat the inspections thereafter at the
intervals specified in paragraph 1.E,
“Compliance” of the service bulletin. Where
the service bulletin specifies to contact the
manufacturer for instructions on how to
repair certain conditions, do the repair using
a method approved in accordance with the
procedures specified in paragraph (n) of this
AD.

(i) Where the service bulletin specifies
compliance times relative to the date of
issuance of the service bulletin, this AD
requires compliance relative to the effective
date of this AD.

Terminating Action

(j) Installing a large steel doubler in
accordance with the service bulletin
terminates the repetitive inspection
requirements of this AD for the corner of the
fuselage cutout at MEDs number 3 at which
the large steel doubler is installed.

No Reporting Required

(k) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include that a requirement.

Actions Done in Accordance With Original
Issue of Service Bulletin

(1) Actions done before the effective date of
this AD in accordance with Boeing Service
Bulletin 747-53A2512, dated May 5, 2005,
are acceptable for compliance with the
requirements with the corresponding actions
of this AD.

Parts Installation

(m) After the effective date of this AD, no
person may install on any airplane a small
steel doubler at the lower forward corner of
the fuselage cutout at MEDs number 3, as
described in Appendix A of the service
bulletin.

Note 2: Although AD 92-27-04,
amendment 39-8437, has a terminating
action of installing a small steel doubler in
accordance with Boeing Service Bulletin
747-53-2218, Revision 4, dated November 9,
1989, that action is not allowed after the
effective date of this AD.

Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOGs for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on
September 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-18400 Filed 9-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[REG-104143-05]
RIN 1545-BE32

Application of the Federal Insurance
Contributions Act to Payments Made
for Certain Services; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.
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SUMMARY: This document corrects a
notice of proposed rulemaking (REG-
104143-05) that was published in the
Federal Register on Friday, August 26,
2005 (70 FR 50228). The document
contains regulations relating to
payments made for service not in the
course of the employer’s trade or
business, for domestic service in a
private home of the employer, for
agricultural labor, and for service
performed as a home worker within the
meaning of section 3121(d)(3)(C) of the
Internal Revenue Code.

FOR FURTHER INFORMATION CONTACT: Paul
Carlino, (202) 622—0047 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG-104143-05) that is the subject of
this correction is under section
3121(d)(3)(C) of the Internal Revenue
Code.

Need for Correction

As published, REG-104143-05
contains an error that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-104143-05), that was
the subject of FR Doc. #05-16944, is
corrected as follows:

§31.3121(a)-2 [Corrected]

On page 50231, column 2,
§ 31.3121(a)-2, paragraph (d)(2), third
line from the bottom of the paragraph,
the language ‘““paragraph (d)(2), see
§31.3102-1 in” is corrected to read
“paragraph (d)(2), see §31.3121(a)-2
in“.
Cynthia Grigsby,
Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).
[FR Doc. 05-18468 Filed 9-15-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-150088-02]
RIN 1545-BB96

Miscellaneous Changes to Collection
Due Process Procedures Relating to
Notice and Opportunity for Hearing
Upon Filing of Notice of Federal Tax
Lien

AGENCY: Internal Revenue Service (IRS),

Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed amendments to the
regulations relating to a taxpayer’s right
to a hearing under section 6320 of the
Internal Revenue Code of 1986 after the
filing of a notice of Federal tax lien
(NFTL). The proposed regulations make
certain clarifying changes in the way
collection due process (CDP) hearings
are held and specify the period during
which a taxpayer may request an
equivalent hearing. The proposed
regulations affect taxpayers against
whose property or rights to property the
Internal Revenue Service (IRS) files a
NFTL on or after January 19, 1999. This
document also contains a notice of
public hearing on these proposed
regulations.

DATES: Written and electronic comments
must be received by December 15, 2005.
Outlines of topics to be discussed at the
public hearing scheduled for 10 a.m. on
January 19, 2006 must be received by
December 29, 2005.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-150088-02), room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-150088-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the IRS Internet site
at http://www.irs.gov/regs or via the
Federal eRulemaking Portal at http://
www.regulations.gov (indicate IRS and
REG-150088-02). The public hearing
will be held in the IRS Auditorium,
Internal Revenue Building (7th Floor),
1111 Constitution Avenue, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, call
Laurence K. Williams, 202—-622-3600

(not a toll-free number); concerning
submissions and/or to be placed on the
building access list to attend the
hearing, call Robin Jones, 202—622-7180
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Regulations on
Procedure and Administration (26 CFR
part 301) relating to the provision of
notice under section 6320 of the Internal
Revenue Code to taxpayers of a right to
a CDP hearing (CDP Notice) after the IRS
files a NFTL. Final regulations (TD
8979) were published on January 18,
2002 in the Federal Register (67 FR
2558). The final regulations
implemented certain changes made by
section 3401 of the Internal Revenue
Service Restructuring and Reform Act of
1998 (Pub. L. 105-206, 112 Stat.
685)(RRA 1998), including the addition
of section 6320 to the Internal Revenue
Code. The final regulations affected
taxpayers against whose property or
rights to property the IRS files a NFTL.

Section 3401 of RRA 1998 also added
section 6330 to the Internal Revenue
Code. That statute provides for notice to
taxpayers of a right to a hearing before
or, in limited cases, after levy. A
number of the provisions in section
6330 concerning the conduct and
judicial review of a CDP hearing are
incorporated by reference in section
6320. On January 18, 2002, final
regulations (TD 8980) under section
6330 were published in the Federal
Register (67 FR 2549) along with the
final regulations under section 6320.

Explanation of Provisions

A taxpayer is entitled to one CDP
hearing with respect to the tax and tax
period covered by a CDP Notice
concerning a levy or a CDP Notice
concerning the filing of a NFTL. The IRS
Office of Appeals (Appeals) has
conducted over 92,000 CDP hearings
and more than 30,000 equivalent
hearings since sections 6320 and 6330
became effective for collection actions
initiated on and after January 19, 1999.

In general, the experience of the past
six years with CDP hearings has
demonstrated that there is a need for
changes to allow Appeals to effectively
and fairly handle the cases of taxpayers
who raise issues of substance. Appeals
has instituted many improvements in its
processing of CDP cases and has
conducted extensive training in an effort
to provide careful, but timely, review of
CDP cases, which currently are filed at
a rate of approximately 2,450 per
month. The proposed regulations, if
adopted as final regulations, will
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increase efficiency without
compromising the quality and fairness
of review.

In many CDP cases, significant time is
spent merely identifying the issues.
Although the Form 12153 used to
request a CDP hearing requires a
taxpayer to state a reason or reasons for
disagreeing with the NFTL filing, many
taxpayers either do not supply that
information, or raise new issues during
the CDP hearing process not identified
on the hearing request. Delays result
while taxpayers provide new supporting
documentation and Appeals personnel
reconsider prior conclusions in light of
the new information. Cases of other
taxpayers pending in Appeals are
delayed because other work must be
constantly rescheduled.

Cases are also delayed when
taxpayers propose collection
alternatives for which they are not
eligible. The IRS does not consider
offers in compromise or installment
agreements from taxpayers who have
failed to file required returns as of the
date the offer or the proposed
installment agreement is submitted. See
Publication 594, “What You Should
Know about the IRS Collection Process
(Rev. 2-2004).” Similarly, the IRS will
not consider an offer in compromise
from an in-business taxpayer unless the
taxpayer has timely filed all returns and
timely made all Federal tax deposits for
two consecutive quarters. See Form 656,
“Offer in Compromise (Rev. 7-2004).”
The resources of Appeals are
ineffectively utilized arranging and
conducting face-to-face conferences
requested by non-compliant taxpayers
whose only complaint is the rejection of
an offer to compromise or installment
agreement for which they are not
eligible.

Frivolous cases also cause
unnecessary delays. During fiscal year
2004, 5.4 percent of the 32,226 CDP and
equivalent-hearing cases Appeals
handled involved taxpayers who were
non-filers or raised only frivolous
issues. Cases raising frivolous issues, in
particular, consume a
disproportionately large amount of time,
because Appeals personnel must often
read lengthy, frivolous submissions in
search of any substantive issue buried
within. Delays also result when
taxpayers use face-to-face conferences as
a venue for frivolous oration and
harassment of Appeals personnel.

The proposed regulations attempt to
address these and other problems that
have become apparent during the first
six years of CDP practice. The proposed
changes are aimed at creating a more
focused procedure that will allow
Appeals to continue to provide careful

review of NFTL filings as the volume of
cases increases.

A taxpayer must request a CDP
hearing in writing. The current
regulations require that a request for a
CDP hearing include the taxpayer’s
name, address, and daytime telephone
number, and that the request be dated
and signed by either the taxpayer or the
taxpayer’s authorized representative.
Section 301.6320-1(c)(2), Q&A-C1. A
Form 12153, “Request for a Collection
Due Process Hearing,” is included with
the CDP Notice sent to the taxpayer
pursuant to section 6320. The Form
12153 requests (1) The taxpayer’s name,
address, daytime telephone number,
and taxpayer identification number
(SSN or EIN), (2) the type of tax
involved, (3) the tax period at issue, (4)
a statement that the taxpayer requests a
hearing with Appeals concerning the
filing of the NFTL, and (5) the reason or
reasons why the taxpayer disagrees with
the NFTL filing. Although taxpayers are
encouraged to use a Form 12153 in
requesting a CDP hearing, the current
regulations do not require the use of
Form 12153.

Section 301.6320-1(c)(2), A—C1, of the
proposed regulations requires taxpayers
to state their reasons for disagreement
with the NFTL filing whether or not a
Form 12153 is used to request a CDP
hearing. In addition, a taxpayer who
fails to sign a timely CDP hearing
request because the request is made by
a spouse or other unauthorized
representative must affirm in writing
that the request was originally
submitted on the taxpayer’s behalf.
Failure to provide the written
affirmation within a reasonable time
after a request from Appeals will result
in the denial of a CDP hearing for that
taxpayer.

A CDP hearing is to be conducted by
an Appeals officer or employee who has
had no “prior involvement” with
respect to the tax for the tax periods to
be covered by the hearing, unless the
taxpayer waives this requirement.
Section 301.6320-1(d)(2), A-D4 of the
current regulations provides that “prior
involvement” by an Appeals officer or
employee includes participation or
involvement in an Appeals hearing that
the taxpayer may have had with respect
to the tax and tax period shown on the
CDP Notice, other than a CDP hearing
held under either section 6320 or
section 6330. It is important that “prior
involvement” be construed in a manner
that reasonably protects against
predisposition but at the same time does
not disqualify too broad a range of
Appeals personnel. A broad standard of
“prior involvement” would lead to
uncertain application, could result in

the disqualification of an entire Appeals
office, many of which have small staffs,
and could make it difficult to conduct
the CDP hearing. Section 301.6320—
1(d)(2), A-D4 of the proposed
regulations provides that prior
involvement exists only when the
taxpayer, the tax liability and the tax
period shown on the CDP Notice also
were at issue in the prior non-CDP
hearing or proceeding, and the Appeals
officer or employee actually participated
in the prior hearing or proceeding.
Examples are provided in § 301.6320—
1(d)(3) of the proposed regulations.
Section 301.6320-1(d)(2), A-D7, of the
proposed regulations clarifies that a
face-to-face conference is merely one
aspect of a CDP hearing under section
6320 and is not by itself the entire CDP
hearing.

A-D7 of the proposed regulations also
provides that, in all cases, the Appeals
officer or employee will review the
taxpayer’s request for a CDP hearing, the
case file, other written communications
from the taxpayer, and any notes of oral
communications with the taxpayer or
the taxpayer’s representative. If no face-
to-face or telephonic conference is held,
review of those documents will
constitute the CDP hearing for purposes
of section 6320(b).

A-D7 of the proposed regulations
further clarifies that when a business
taxpayer is offered an opportunity for a
face-to-face conference it will be held at
the Appeals office closest to the
taxpayer’s principal place of business.
The current regulations have been
misinterpreted by some taxpayers as
requiring the IRS to hold a face-to-face
conference at the taxpayer’s principal
place of business. Q&A-D8 of the
proposed regulations is new. It
describes specific circumstances in
which Appeals will not hold a face-to-
face conference with the taxpayer or the
taxpayer’s representative because a
conference will serve no useful purpose.
The experience of Appeals is that
although most taxpayers request face-to-
face conferences, they are sometimes
difficult to schedule on a date and at a
time that is convenient for the taxpayer.
In some of these cases, taxpayers or
their representatives have used the
scheduling of a face-to-face conference
as a tactic to delay the IRS’s collection
efforts. In other cases, taxpayers have
requested a face-to-face conference
merely to raise frivolous arguments
concerning the Federal tax system or to
request collection alternatives for which
they do not qualify. Q&A-D8 of the
proposed regulations provides that a
face-to-face conference need not be
offered if the taxpayer or the taxpayer’s
representative raises only frivolous
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arguments concerning the Federal tax
system. See the IRS Internet site,
http://www.irs.gov/pub/irs-utl/
friv_tax.pdf, for examples of frivolous
arguments. A face-to-face conference
also will not be granted if the taxpayer
proposes collection alternatives that
would not be available to other
taxpayers in similar circumstances. A
face-to-face conference need not be
granted if the taxpayer does not provide
in the written request for a CDP hearing,
as perfected, the required information
set forth in A—C1(ii)(E) of paragraph
(c)(2) of the proposed regulations.

In addition, a face-to-face conference
will not be held at the location closest
to the taxpayer’s residence or principal
place of business if all Appeals officers
or employees at that location are
considered to have prior involvement as
provided in A-D4. In this case, the
taxpayer will be offered a hearing by
telephone or correspondence, or some
combination thereof. The taxpayer may
be able to obtain a face-to-face
conference at the Appeals office closest
to the taxpayer’s residence or principal
place of business under these
circumstances if the taxpayer waives the
requirement of section 6320(b)(3)
concerning impartiality of the Appeals
officer or employee. Appeals will offer
the taxpayer a face-to-face conference at
another Appeals office if in the exercise
of its discretion Appeals would have
offered the taxpayer a face-to-face
conference at the original location.

With the foregoing exceptions, it is
anticipated that a face-to-face
conference will ordinarily be offered
with respect to any relevant issues or
collection alternatives for which the
taxpayer qualifies.

Sections 301.6320-1(e)(1) and
301.6320-1(e)(3), A-E2 and A-E7 have
been changed to more closely follow the
language of section 6330(c)(2)(B), made
applicable to section 6320 by section
6320(c). These changes are necessary
because these regulations have been
misinterpreted as defining the
underlying tax liability that may be
considered at the CDP hearing under
section 6330(c)(2)(B) to be the tax
liability listed on the CDP Notice. The
intent of the existing regulations, which
refer to tax liability on the CDP Notice,
is that taxpayers may only challenge
taxes or tax periods listed on the CDP
Notice, not to supply a substantive
definition of underlying tax liability.
Section 301.6320-1(e)(3), A—E6 has
been amended to clarify that taxpayers
who receive CDP hearings can only
qualify for collection alternatives
available generally to taxpayers in
similar circumstances.

The experience of the past six years
has revealed that many taxpayers raise
an issue with Appeals but fail to furnish
any documentation or evidence with
respect to the issue despite being given
a reasonable period to do so. For
example, a taxpayer may request an
installment agreement, but when an
Appeals officer or employee requests
financial data necessary to determine
eligibility for the installment agreement,
the taxpayer may not comply with the
request. Or a taxpayer may dispute
liability for a tax period by claiming
entitlement to deductions, but provide
no substantiation for the deductions in
response to requests from Appeals.
Current §301.6320-1(f)(2), A-F5
provides that a taxpayer may not seek
judicial review of an issue that he has
not raised during the CDP hearing. A—
F5 is revised to clarify that in order to
obtain judicial review, a taxpayer must
not only bring the issue to the attention
of Appeals but must also submit, if
requested, evidence with respect to that
issue. Under revised A-F5, if the
taxpayer does not provide Appeals any
evidence with respect to the issue after
being given a reasonable opportunity to
submit such evidence, then he may not
ask a court to consider the issue.

There has been some confusion about
what documents Appeals should retain,
and what notations the Appeals officer
or employee conducting the hearing
should make, in order to provide a
judicially reviewable administrative
record. A new Q&A-F6 has been added
to specify the contents of the
administrative record required for court
review.

The IRS receives a number of tardy
requests for CDP hearings. The changes
to § 301.6320-1(i)(2) explain how these
requests will be treated. The proposed
amendments to the regulations add a
new Q&A-I1 to § 301.6320-1(i)(2) to
explain that a taxpayer must request an
equivalent hearing in writing. A
taxpayer may obtain an equivalent
hearing if the 30-day period described
in section 6320(a)(3) for requesting a
CDP hearing has expired. Unlike an
Appeals determination in a CDP
hearing, the Appeals decision in an
equivalent hearing is not reviewable in
court. Under new Q&A-I1, the IRS is
not required to treat a late-filed CDP
request as a request for an equivalent
hearing. Section 301.6320-1(c)(2), A—C7
has been amended to require that the
taxpayer be notified of the right to an
equivalent hearing in all cases in which
a tardy request for a CDP hearing is
received. It is expected that the IRS will
either send the taxpayer a letter or orally
inform the taxpayer that the CDP
hearing request is untimely and ask if

the taxpayer wishes to have an
equivalent hearing. If the taxpayer elects
to have an equivalent hearing, the IRS
will treat the CDP hearing request as a
request for an equivalent hearing
without requiring the taxpayer to make
an additional request written request.

Current Q&A-I1 through I5 are
renumbered Q&A-I2 through 16. The
proposed regulations add Q&A-I7 to
§301.6320-1(i)(2) to clarify that the
period during which a taxpayer may
obtain an equivalent hearing is not
indefinite. The equivalent hearing
procedure is not provided by statute
but, consistent with the legislative
history of RRA 1998, was adopted in
order to accommodate taxpayers who
failed timely to exercise their right to a
CDP hearing. The equivalent hearing
was meant to occur near the time a CDP
hearing held pursuant to a timely
request would have occurred, because it
was meant to address the same matters
that would have been addressed at a
CDP hearing. The procedure was not
meant to provide a hearing right that
could be exercised months or years after
the circumstances that precipitated the
filing of the NFTL have passed. A
hearing before Appeals at a later time
may be obtained under the Collection
Appeals Program. Therefore, proposed
Q&A-I7 limits to one year the period
during which a taxpayer may request an
equivalent hearing. The period
commences the day after the end of the
five business day period following the
filing of the NFTL, described in section
6320(a)(2).

Because the time for requesting an
equivalent hearing will be limited, the
proposed regulations add new Q&A-I8,
Q&A-19, Q&A-110 and Q&A-I11 to
§301.6320-1(i)(2) to provide the same
rules governing mailing, delivery and
determination of timeliness that apply
to requests for CDP hearings. Unlike
existing § 301.6320-1(c)(2), A—C6, new
A-I10 does not identify the officials to
whom to send an equivalent hearing
request if the CDP Notice does not
specify where to send the request.
Because the identity and the address of
the person to whom the request should
be sent may change in the future,
taxpayers will be able to obtain more
current information by calling the 1-800
number listed in A-I110. Section
301.6320-1(c)(2), A—C6 also has been
revised in the proposed regulations to
provide that taxpayers should call the
1-800 number to obtain the address to
which the CDP hearing request should
be sent.

The proposed regulations are effective
the date 30 days after final regulations
are published in the Federal Register
with respect to requests for CDP



54684

Federal Register/Vol.

70, No. 179/Friday, September 16, 2005 /Proposed Rules

hearings or eqgivalent hearings made on
or after the date 30 days after final
regulations are published in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic and written comments that
are submitted timely to the IRS. The IRS
and Treasury Department specifically
request comments on the clarity of the
proposed regulations and how they may
be made easier to understand. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for January 19, 2006, at 10 a.m. in the
IRS Auditorium, Internal Revenue
Building (7th Floor), 1111 Constitution
Avenue, NW., Washington, DC. All
visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having a visitor’s
name placed on the building access list
to attend the hearing, see the FOR
FURTHER INFORMATION CONTACT caption.

An outline of the topics to be
discussed and the time to be devoted to
each topic must be submitted by any
person who wishes to present oral
comments at the hearing. Outlines must
be received by December 29, 2005.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. A period of 10
minutes will be allotted to each person
for making comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving requests to speak
has passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Laurence K. Williams,
Office of Associate Chief Counsel,
Procedure and Administration
(Collection, Bankruptcy and
Summonses Division).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read, in part,
as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6320-1 is
proposed to be amended as follows:

1. Paragraph (c)(2) A—C1, Q&A-C6
and A—C7 are revised.

2. Paragraph (d)(2) A-D4 and A-D7
are revised.

3. Paragraph (d)(2) Q&A-D8 is added.
4. Paragraph (d)(3) is added.

5. Paragraph (e)(1) is revised.

6. Paragraph (e)(3) A-E2, A—E6 and

A-E7 are revised.

7. Paragraph (f)(2) A-F5 is revised.

8. Paragraph (f)(2) Q&A-F6 is added.

9. Paragraph (i)(2) Q&A-I1 through
Q&A-I5 are redesignated as Q&A-I2
through Q&A-I16, a new paragraph (i)(2)
Q&A-I1 and new paragraphs Q&A-17
through Q&A-I11 are added.

10. Paragraph (j) is revised.

§301.6320-1 Notice and opportunity for
hearing upon filing of notice of Federal tax
lien.
* * * * *

*

(c)

(2] * % %

* %

A—C1. (i) The taxpayer must make a
request in writing for a CDP hearing.
The request for a CDP hearing shall
include the information specified in A—
C1(ii) of this paragraph (c)(2). See A-D7
and A-D8 of paragraph (d)(2).

(ii) The written request for a CDP
hearing must be dated and must include
the following information:

(A) The taxpayer’s name, address,
daytime telephone number (if any), and
taxpayer identification number (SSN or
EIN).

(B) The type of tax involved.

(C) The tax period at issue.

(D) A statement that the taxpayer
requests a hearing with Appeals
concerning the filing of the NFTL.

(E) The reason or reasons why the
taxpayer disagrees with the filing of the
NFTL.

(F) The signature of the taxpayer or
the taxpayer’s authorized representative.

(iii) The taxpayer must perfect any
timely written request for a CDP hearing
that does not provide the required
information set forth in A—C1(ii) of this
paragraph within a reasonable period of
time after a request from the IRS.

(iv) Taxpayers are encouraged to use
a Form 12153, “Request for a Collection
Due Process Hearing,” in requesting a
CDP hearing so that the request can be
readily identified and forwarded to
Appeals. Taxpayers may obtain a copy
of Form 12153 by contacting the IRS
office that issued the CDP Notice, by
downloading a copy from the IRS
Internet site, http://www.irs.gov/pub/irs-
pdf/f12153.pdf, or by calling, toll-free,
1-800-829-3676.

(v) The taxpayer must affirm any
timely written request for a CDP hearing
which is signed or alleged to have been
signed on the taxpayer’s behalf by the
taxpayer’s spouse or other unauthorized
representative by filing, within a
reasonable period of time after a request
from the IRS, a signed, written
affirmation that the request was
originally submitted on the taxpayer’s
behalf. If the affirmation is not filed
within a reasonable period of time after
a request, the CDP hearing request will
be denied with respect to the non-
signing taxpayer.

* * * * *

Q-C6. Where must the written request
for a CDP hearing be sent?

A—C6. The written request for a CDP
hearing must be sent, or hand delivered
(if permitted), to the IRS office and
address as directed on the CDP Notice.
If the address of that office does not
appear on the CDP Notice, the taxpayer
should obtain the address of the office
to which the written request should be
sent or hand delivered by calling, toll-
free, 1-800—-829-1040 and providing the
taxpayer’s identification number (SSN
or TIN).

* * * * *

A—C7. If the taxpayer does not request
a CDP hearing in writing within the 30-
day period that commences on the day
after the end of the five business day
notification period, the taxpayer
foregoes the right to a CDP hearing
under section 6320 with respect to the
unpaid tax and tax periods shown on
the CDP Notice. If the request for CDP
hearing is received after the 30-day
period, the taxpayer will be notified of
the untimely request and of the right to
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an equivalent hearing. See paragraph (i)
of this section.
* * * * *

(d) EE I

(2) * Kk %

A-D4. Prior involvement by an
Appeals officer or employee includes
participation or involvement in an
Appeals hearing (other than a CDP
hearing held under either section 6320
or section 6330) that the taxpayer may
have had with respect to the tax and tax
period shown on the CDP Notice. Prior
involvement exists only when the
taxpayer, the tax liability and the tax
period at issue in the CDP hearing also
were at issue in the prior non-CDP
hearing or proceeding, and the Appeals
officer or employee actually participated

in the prior hearing or proceeding.
* * * * *

A-D7. Except as provided in A-D8 of
this paragraph (d)(2), a taxpayer who
presents in the CDP hearing request
relevant, non-frivolous reasons for
disagreement with the NFTL filing will
ordinarily be offered an opportunity for
a face-to-face conference at the Appeals
office closest to taxpayer’s residence. A
business taxpayer will ordinarily be
offered an opportunity for a face-to-face
conference at the Appeals office closest
to the taxpayer’s principal place of
business. If that is not satisfactory to the
taxpayer, the taxpayer will be given an
opportunity for a hearing by telephone
or by correspondence. In all cases, the
Appeals officer or employee will review
the case file, which includes the
taxpayer’s request for a CDP hearing,
any other written communications from
the taxpayer or the taxpayer’s
authorized representative, and any notes
made by Appeals officers or employees
of any oral communications with the
taxpayer or the taxpayer’s authorized
representative. If no face-to-face or
telephonic conference or
correspondence hearing is held, review
of those documents will constitute the
CDP hearing for purposes of section
6320(b).

Q-D8. In what circumstances will a
face-to-face CDP conference not be
granted?

A-D8. A taxpayer is not entitled to a
face-to-face CDP conference at a location
other than as provided in A-D7 of this
paragraph (d)(2) and this A-D8. If all
Appeals officers or employees at the
location provided for in A-D7 of this
paragraph have had prior involvement
with the taxpayer as provided in A-D4
of this paragraph, the taxpayer will not
be offered a face-to-face meeting at that
location, unless the taxpayer elects to
waive the requirement of section
6320(b)(3). The taxpayer will be offered

a face-to-face conference at another
Appeals office if Appeals in the exercise
of its discretion would have offered the
taxpayer a face-to-face conference at the
location provided in A-D7. A face-to-
face CDP conference concerning a
taxpayer’s underlying liability will not
be granted if the request for a hearing or
other taxpayer communication indicates
that the taxpayer wishes only to raise
irrelevant or frivolous issues concerning
that liability. A face-to-face CDP
conference concerning a collection
alternative, such as an installment
agreement or an offer to compromise
liability, will not be granted unless the
alternative would be available to other
taxpayers in similar circumstances. For
example, because the IRS does not
consider offers to compromise from
taxpayers who have not filed required
returns or have not made certain
required deposits of tax, as set forth in
Form 656, “Offer in Compromise,” no
face-to-face conference will be offered to
a taxpayer who wishes to make an offer
to compromise but has not fulfilled
those obligations. A face-to-face
conference need not be granted if the
taxpayer does not provide the required
information set forth in A—C1(ii)(E) of
paragraph (c)(2). See also A—C1(iii) of
paragraph (c)(2).

(3) Examples. The following examples
illustrate the principles of this
paragraph (d):

Example 1. Individual A timely requests a
CDP hearing concerning a NFTL filed with
respect to A’s 1998 income tax liability.
Appeals employee B previously conducted a
CDP hearing regarding a proposed levy for
the 1998 income tax liability assessed against
individual A. Because employee B’s only
prior involvement with individual A’s 1998
income tax liability was in connection with
a section 6330 CDP hearing, employee B may
conduct the CDP hearing under section 6320
involving the NFTL filed for the 1998 income
tax liability.

Example 2. Individual C timely requests a
CDP hearing concerning a NFTL filed with
respect to C’s 1998 income tax liability
assessed against individual C. Appeals
employee D previously conducted a
Collection Appeals Program (CAP) hearing
regarding a NFTL filed with respect to C’s
1998 income tax liability. Because employee
D’s prior involvement with individual C’s
1998 income tax liability was in connection
with a non-CDP hearing, employee D may not
conduct the CDP hearing under section 6320
unless individual C waives the requirement
that the hearing will be conducted by an
Appeals officer or employee who has had no
prior involvement with respect to C’s 1998
income tax liability.

Example 3. Same facts as in Example 2,
except that the prior CAP hearing only
involved individual C’s 1997 income tax
liability and employment tax liabilities for
1998 reported on Form 941. Employee D
would not be considered to have prior

involvement because the prior CAP hearing
in which she participated did not involve
individual C’s 1998 income tax liability.

Example 4. Appeals employee F is
assigned to a CDP hearing concerning a NFTL
filed with respect to a trust fund recovery
penalty (TFRP) assessed pursuant to section
6672 against individual E. Appeals employee
F participated in a prior CAP hearing
involving individual E’s 1999 income tax
liability, and participated in a CAP hearing
involving the employment taxes of business
entity X, which incurred the employment tax
liability to which the TFRP assessed against
individual E relates. Appeals employee F
would not be considered to have prior
involvement because the prior CAP hearings
in which he participated did not involve the
TFRP assessed against individual E.

Example 5. Appeals employee G is
assigned to a CDP hearing concerning a NFTL
filed with respect to a TFRP assessed
pursuant to section 6672 against individual
H. In preparing for the CDP hearing, Appeals
employee G reviews the Appeals case file
concerning the prior CAP hearing involving
the TFRP assessed pursuant to section 6672
against individual H. Appeals employee G is
not deemed to have participated in the
previous CAP hearing involving the TFRP
assessed against individual H by such
review.

(e) Matters considered at CDP
hearing—(1) In general. Appeals has the
authority to determine the validity,
sufficiency, and timeliness of any CDP
Notice given by the IRS and of any
request for a CDP hearing that is made
by a taxpayer. Prior to issuance of a
determination, Appeals is required to
obtain verification from the IRS office
collecting the tax that the requirements
of any applicable law or administrative
procedure have been met. The taxpayer
may raise any relevant issue relating to
the unpaid tax at the hearing, including
appropriate spousal defenses,
challenges to the appropriateness of the
NFTL filing, and offers of collection
alternatives. The taxpayer also may raise
challenges to the existence or amount of
the underlying liability for any tax
period specified on the CDP Notice if
the taxpayer did not receive a statutory
notice of deficiency for that tax liability
or did not otherwise have an
opportunity to dispute the tax liability.
Finally, the taxpayer may not raise an
issue that was raised and considered at
a previous CDP hearing under section
6330 or in any other previous
administrative or judicial proceeding if
the taxpayer participated meaningfully
in such hearing or proceeding.
Taxpayers will be expected to provide
all relevant information requested by
Appeals, including financial statements,
for its consideration of the facts and
issues involved in the hearing.

* * * * *

(3)* L



54686

Federal Register/Vol. 70, No. 179/Friday, September 16,

2005 /Proposed Rules

A-E2. A taxpayer is entitled to
challenge the existence or amount of the
underlying liability for any tax period
specified on the CDP Notice if the
taxpayer did not receive a statutory
notice of deficiency for such liability or
did not otherwise have an opportunity
to dispute such liability. Receipt of a
statutory notice of deficiency for this
purpose means receipt in time to
petition the Tax Court for a
redetermination of the deficiency
determined in the notice of deficiency.
An opportunity to dispute the
underlying liability includes a prior
opportunity for a conference with
Appeals that was offered either before or
after the assessment of the liability.

* * * * *

A-E6. Collection alternatives include,
for example, a proposal to withdraw the
NFTL in circumstances that will
facilitate the collection of the tax
liability, an installment agreement, an
offer to compromise, the posting of a
bond, or the substitution of other assets.
A collection alternative is not available
unless the alternative would be
available to other taxpayers in similar
circumstances. For example, the IRS
does not consider an offer to
compromise made by a taxpayer who, at
the time of the CDP hearing, has not
filed required returns or has not made
certain required deposits of tax, as set
forth in Form 656, “Offer in
Compromise.” The collection
alternative of an offer to compromise
would not be available to such a
taxpayer in a CDP hearing.

* * * * *

A-E7. The taxpayer may raise
appropriate spousal defenses,
challenges to the appropriateness of the
NFTL filing, and offers of collection
alternatives. The existence or amount of
the underlying liability for any tax
period specified in the CDP Notice may
be challenged only if the taxpayer did
not already have an opportunity to
dispute the tax liability. If the taxpayer
previously received a CDP Notice under
section 6330 with respect to the same
tax and tax period and did not request
a CDP hearing with respect to that
earlier CDP Notice, the taxpayer has
already had an opportunity to dispute
the existence or amount of the
underlying tax liability.

* * * * *
EE

(2) * *x %

A-F5. In seeking Tax Court or district
court review of a Notice of
Determination, the taxpayer can only
ask the court to consider an issue,
including a challenge to the underlying
tax liability, that was properly raised in

the taxpayer’s CDP hearing. An issue is
not properly raised if the taxpayer fails
to request consideration of the issue by
Appeals, or if consideration is requested
but the taxpayer fails to present to
Appeals any evidence with respect to
that issue after being given a reasonable
opportunity to present such evidence.

Q-F6. What is the administrative
record for purposes of court review?

A-F6. The case file, including written
communications and information from
the taxpayer or the taxpayer’s
authorized representative submitted in
connection with the CDP hearing, notes
made by an Appeals officer or employee
of any oral communications with the
taxpayer or the taxpayer’s authorized
representative and memoranda created
by the Appeals officer or employee in
connection with the CDP hearing, and
any other documents or materials relied
upon by the Appeals officer or
employee in making the determination
under section 6330(c)(3), will constitute
the record in any court review of the
Notice of Determination issued by
Appeals.

* * * * *

(1) L

(2] N

Q-I1. What must a taxpayer do to
obtain an equivalent hearing?

A-TI1. (i) A request for an equivalent
hearing must be made in writing. A
written request in any form that requests
an equivalent hearing will be acceptable
if it includes the information required in
paragraph (ii) of this A-I1.

(ii) The request must be dated and
must include the following information:

(A) The taxpayer’s name, address,
daytime telephone number (if any), and
taxpayer identification number (SSN or
EIN).

(B) The type of tax involved.

(C) The tax period at issue.

(D) A statement that the taxpayer is
requesting an equivalent hearing with
Appeals concerning the filing of the
NFTL.

(E) The reason or reasons why the
taxpayer disagrees with the filing of the
NFTL.

(F) The signature of the taxpayer or
the taxpayer’s authorized representative.

(iii) The taxpayer must perfect any
timely written request for an equivalent
hearing that does not provide the
required information set forth in
paragraph (ii) of this A—I1 within a
reasonable period of time after a request
from the IRS. If the requested
information is not provided within a
reasonable period of time, the taxpayer’s
equivalent hearing request will be
denied.

(iv) The taxpayer must affirm any
timely written request for an equivalent

hearing that is signed or alleged to have
been signed on the taxpayer’s behalf by
the taxpayer’s spouse or other
unauthorized representative, and that
otherwise meets the requirements set
forth in paragraph (ii) of this A-I1, by
the taxpayer’s spouse or any other
representative, by filing, within a
reasonable time after a request from the
IRS, a signed written affirmation that
the request was originally submitted on
the taxpayer’s behalf. If the affirmation
is not filed within a reasonable period
of time, the equivalent hearing request
will be denied with respect to the non-
signing taxpayer.

* * * * *

Q-I7. When must a taxpayer request
an equivalent hearing with respect to a
CDP Notice issued under section 63207

A-I7. A taxpayer must submit a
written request for an equivalent
hearing within the one-year period
commencing the day after the end of the
five-business-day period following the
filing of the NFTL. This period is
slightly different from the period for
submitting a written request for an
equivalent hearing with respect to a
CDP Notice issued under section 6330.
For a CDP Notice issued under section
6330, a taxpayer must submit a written
request for an equivalent hearing within
the one-year period commencing the
day after the date of the CDP Notice
issued under section 6330.

Q-I8. How will the timeliness of a
taxpayer’s written request for an
equivalent hearing be determined?

A-18. The rules and regulations under
section 7502 and section 7503 will
apply to determine the timeliness of the
taxpayer’s request for an equivalent
hearing, if properly transmitted and
addressed as provided in A-I10 of this
paragraph (i)(2).

Q-I9. Is the one-year period within
which a taxpayer must make a request
for an equivalent hearing extended
because the taxpayer resides outside the
United States?

A-19. No. All taxpayers who want an
equivalent hearing concerning the filing
of the NFTL must request the hearing
within the one-year period commencing
the day after the end of the five-
business-day period following the filing
of the NFTL.

Q-110. Where must the written
request for an equivalent hearing be
sent?

A-T10. The written request for an
equivalent hearing must be sent, or
hand delivered (if permitted), to the IRS
office and address as directed on the
CDP Notice. If the address of the issuing
office does not appear on the CDP
Notice, the taxpayer should obtain the
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address of the office to which the
written request should be sent or hand
delivered by calling, toll-free, 1-800—
829-1040 and providing the taxpayer’s
identification number (SSN or EIN).

Q-I11. What will happen if the
taxpayer does not request an equivalent
hearing in writing within the one-year
period commencing the day after the
end of the five-business-day period
following the filing of the NFTL?

A-TI11. If the taxpayer does not
request an equivalent hearing with
Appeals within the one-year period
commencing the day after the end of the
five-business-day period following the
filing of the NFTL, the taxpayer foregoes
the right to an equivalent hearing with
respect to the unpaid tax and tax
periods shown on the CDP Notice. The
taxpayer, however, may seek
reconsideration by the IRS office
collecting the tax, assistance from the
National Taxpayer Advocate, or an
administrative hearing before Appeals
under its Collection Appeals Program or
any successor program.

* * * * *

(j) Effective date. This section is
applicable 30 days after the date final
regulations are published in the Federal
Register with respect to requests made
for CDP hearings or equivalent hearings
on or after the date 30 days after final
regulations are published in the Federal
Register.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 05-18469 Filed 9-15-05; 8:45 am]
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Miscellaneous Changes to Collection
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AGENCY: Internal Revenue Service (IRS),
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ACTION: Notice of proposed rulemaking
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SUMMARY: This document contains
proposed amendments to the
regulations relating to a taxpayer’s right
to a hearing before or after levy under
section 6330 of the Internal Revenue
Code of 1986. The proposed regulations
make certain clarifying changes in the

way collection due process (CDP)
hearings are held and specify the period
during which a taxpayer may request an
equivalent hearing. The proposed
regulations affect taxpayers against
whose property or rights to property the
Internal Revenue Service (IRS) intends
to levy on or after January 19, 1999. This
document also contains a notice of
public hearing on these proposed
regulations.

DATES: Written and electronic comments
must be received by December 15, 2005.
Outlines of topics to be discussed at the
public hearing scheduled for 10 a.m. on
January 19, 2006 must be received by
December 29, 2005.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-150091-02), Room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-150091-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the IRS Internet site
at http://www.irs.gov/regs or via the
Federal eRulemaking Portal at http://
www.regulations.gov (indicate IRS and
REG-150091-02). The public hearing
will be held in the IRS Auditorium,
Internal Revenue Building (7th Floor),
1111 Constitution Avenue, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, call
Laurence K. Williams, 202—622—-3600
(not a toll-free number). Concerning
submissions and/or to be placed on the
building access list to attend the
hearing, call Robin Jones, 202—622-7180
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Regulations on
Procedure and Administration (26 CFR
part 301) relating to the provision of
notice under section 6330 of the Internal
Revenue Code to taxpayers of a right to
a CDP hearing (CDP Notice) before levy.
Final regulations (TD 8980) were
published on January 18, 2002 in the
Federal Register (67 FR 2549). The final
regulations implemented certain
changes made by section 3401 of the
Internal Revenue Service Restructuring
and Reform Act of 1998 (Pub. L. 105—
206, 112 Stat. 685) (RRA 1998),
including the addition of section 6330
to the Internal Revenue Code. The final
regulations affected taxpayers against
whose property or rights to property the
IRS intends to levy.

Section 3401 of RRA 1998 also added
section 6320 to the Internal Revenue
Code. That statute provides for notice to
taxpayers of a right to a hearing after the
filing of a notice of Federal tax lien
(NFTL). A number of the provisions in
section 6330 concerning the conduct
and judicial review of a CDP hearing are
incorporated by reference in section
6320. On January 18, 2002, final
regulations (TD 8979) under section
6320 were published in the Federal
Register (67 FR 2558) along with the
final regulations under section 6330.

Explanation of Provisions

A taxpayer is entitled to one CDP
hearing with respect to the tax and tax
period covered by a CDP Notice
concerning a levy or a CDP Notice
concerning the filing of a NFTL. The IRS
Office of Appeals (Appeals) has
conducted over 92,000 CDP hearings
and more than 30,000 equivalent
hearings since sections 6320 and 6330
became effective for collection actions
initiated on and after January 19, 1999.

In general, the experience of the past
six years with CDP hearings has
demonstrated that there is a need for
changes to allow Appeals to effectively
and fairly handle the cases of taxpayers
who raise issues of substance. Appeals
has instituted many improvements in its
processing of CDP cases and has
conducted extensive training in an effort
to provide careful, but timely, review of
CDP cases, which currently are filed at
a rate of approximately 2,450 per
month. The proposed regulations, if
adopted as final regulations, will
increase efficiency without
compromising the quality and fairness
of review.

In many CDP cases, significant time is
spent merely identifying the issues.
Although the Form 12153 used to
request a CDP hearing requires a
taxpayer to state a reason or reasons for
disagreeing with the proposed levy,
many taxpayers either do not supply
that information, or raise new issues
during the CDP hearing process not
identified on the hearing request. Delays
result while taxpayers provide new
supporting documentation and Appeals
personnel reconsider prior conclusions
in light of the new information. Cases of
other taxpayers pending in Appeals are
delayed because other work must be
constantly rescheduled.

Cases are also delayed when
taxpayers propose collection
alternatives for which they are not
eligible. The IRS does not consider
offers in compromise or installment
agreements from taxpayers who have
failed to file required returns as of the
date the offer or the proposed
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installment agreement is submitted. See
Publication 594, “What You Should
Know about the IRS Collection Process
(Rev. 2—2004).” Similarly, the IRS will
not consider an offer in compromise
from an in-business taxpayer unless the
taxpayer has timely filed all returns and
timely made all Federal tax deposits for
two consecutive quarters. See Form 656,
“Offer in Compromise (Rev. 7-2004).”
The resources of Appeals are
ineffectively utilized arranging and
conducting face-to-face conferences
requested by non-compliant taxpayers
whose only complaint is the rejection of
an offer to compromise or installment
agreement for which they are not
eligible.

Frivolous cases also cause
unnecessary delays. During fiscal year
2004, 5.4 percent of the 32,226 CDP and
equivalent-hearing cases Appeals
handled involved taxpayers who were
non-filers or raised only frivolous
issues. Cases raising frivolous issues, in
particular, consume a
disproportionately large amount of time,
because Appeals personnel must often
read lengthy, frivolous submissions in
search of any substantive issue buried
within. Delays also result when
taxpayers use face-to-face conferences as
a venue for frivolous oration and
harassment of Appeals personnel.

The proposed regulations attempt to
address these and other problems that
have become apparent during the first
six years of CDP practice. The proposed
changes are aimed at creating a more
focused procedure that will allow
Appeals to continue to provide careful
review of proposed levies as the volume
of cases increases.

A taxpayer must request a CDP
hearing in writing. The current
regulations require that a request for a
CDP hearing include the taxpayer’s
name, address, and daytime telephone
number, and that the request be dated
and signed by either the taxpayer or the
taxpayer’s authorized representative.
Section 301.6330-1(c)(2), Q&A-C1. A
Form 12153, “Request for a Collection
Due Process Hearing,” is included with
the CDP Notice sent to the taxpayer
pursuant to section 6330. The Form
12153 requests (1) the taxpayer’s name,
address, daytime telephone number,
and taxpayer identification number
(SSN or EIN), (2) the type of tax
involved, (3) the tax period at issue, (4)
a statement that the taxpayer requests a
hearing with Appeals concerning the
proposed levy, and (5) the reason or
reasons why the taxpayer disagrees with
the proposed levy. Although taxpayers
are encouraged to use a Form 12153 in
requesting a CDP hearing, the current

regulations do not require the use of
Form 12153.

Section 301.6330-1(c)(2), A—C1, of the
proposed regulations requires taxpayers
to state their reasons for disagreement
with the proposed levy whether or not
a Form 12153 is used to request a CDP
hearing. In addition, a taxpayer who
fails to sign a timely CDP hearing
request because the request is made by
a spouse or other unauthorized
representative must affirm in writing
that the request was originally
submitted on the taxpayer’s behalf.
Failure to provide the written
affirmation within a reasonable time
after a request from Appeals will result
in the denial of a CDP hearing for that
taxpayer.

A CDP hearing is to be conducted by
an Appeals officer or employee who has
had no “prior involvement”” with
respect to the tax for the tax periods to
be covered by the hearing, unless the
taxpayer waives this requirement.
Section 301.6330-1(d)(2), A-D4 of the
current regulations provides that “prior
involvement” by an Appeals officer or
employee includes participation or
involvement in an Appeals hearing that
the taxpayer may have had with respect
to the tax and tax period shown on the
CDP Notice, other than a CDP hearing
held under either section 6320 or
section 6330. It is important that “prior
involvement” be construed in a manner
that reasonably protects against
predisposition but at the same time does
not disqualify too broad a range of
Appeals personnel. A broad standard of
“prior involvement” would lead to
uncertain application, could result in
the disqualification of an entire Appeals
office, many of which have small staffs,
and could make it difficult to conduct
the CDP hearing. Section 301.6330—
1(d)(2), A-D4 of the proposed
regulations provides that prior
involvement exists only when the
taxpayer, the tax liability and the tax
period shown on the CDP Notice also
were at issue in the prior non-CDP
hearing or proceeding, and the Appeals
officer or employee actually participated
in the prior hearing or proceeding.
Examples are provided in § 301.6330-
1(d)(3) of the proposed regulations.

Section 301.6330-1(d)(2), A-D7, of
the proposed regulations clarifies that a
face-to-face conference is merely one
aspect of a CDP hearing under section
6330 and is not by itself the entire CDP
hearing.

A-D7 of the proposed regulations also
provides that, in all cases, the Appeals
officer or employee will review the
taxpayer’s request for a CDP hearing, the
case file, other written communications
from the taxpayer, and any notes of oral

communications with the taxpayer or
the taxpayer’s representative. If no face-
to-face or telephonic conference is held,
review of those documents will
constitute the CDP hearing for purposes
of section 6330(b).

A-D7 of the proposed regulations
further clarifies that when a business
taxpayer is offered an opportunity for a
face-to-face conference it will be held at
the Appeals office closest to the
taxpayer’s principal place of business.
The current regulations have been
misinterpreted by some taxpayers as
requiring the IRS to hold a face-to-face
conference at the taxpayer’s principal
place of business.

Q&A-D8 of the proposed regulations
is new. It describes specific
circumstances in which Appeals will
not hold a face-to-face conference with
the taxpayer or the taxpayer’s
representative because a conference will
serve no useful purpose. The experience
of Appeals is that although most
taxpayers request face-to-face
conferences, they are sometimes
difficult to schedule on a date and at a
time that is convenient for the taxpayer.
In some of these cases, taxpayers or
their representatives have used the
scheduling of a face-to-face conference
as a tactic to delay the IRS’s collection
efforts. In other cases, taxpayers have
requested a face-to-face conference
merely to raise frivolous arguments
concerning the Federal tax system or to
request collection alternatives for which
they do not qualify. Q&A-D8 of the
proposed regulations provides that a
face-to-face conference need not be
offered if the taxpayer or the taxpayer’s
representative raises only frivolous
arguments concerning the Federal tax
system. See the IRS Internet site,
http://www.irs.gov/pub/irs-utl/
friv_tax.pdf, for examples of frivolous
arguments. A face-to-face conference
also will not be granted if the taxpayer
proposes collection alternatives that
would not be available to other
taxpayers in similar circumstances. A
face-to-face conference need not be
granted if the taxpayer does not provide
in the written request for a CDP hearing,
as perfected, the required information
set forth in A—C1(ii)(E) of paragraph
(c)(2) of the proposed regulations.

In addition, a face-to-face conference
will not be held at the location closest
to the taxpayer’s residence or principal
place of business if all Appe